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Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  12— RULES  RELATING  TO 
REPARATION  PROCEEDINGS 

Procedure  and  Practice 

On  December  1,  1975,  the  Commodity 
Futures  Trading  Commission  published* 
in  the  Federal  Register,  40  FR  55666, 
notice  that  it  was  considering  adopting 
rules  to  implement  the  reparation  pro¬ 
visions  of  section  14  of  the  Commodity 
Exchange  Act,  7  U.S.C.  18,  which  becomes 
effective  on  January  23,  1976.  Although 
the  Commission  was  not  required  by  the 
Administrative  Procedure  Act  to  seek 
comment  from  the  public  prior  to  the 
adoption  of  these  rules,  which  relate  to 
agency  procedure  and  practice  (see  5 
U.S.C.  553(b)),  the  Commission  consid¬ 
ered  it  desirable  to  afford  an  opportunity 
for  public  comment  in  order  to  assure  the 
fullest  practicable  public  participation  in 
its  decision-making  processes  since  the 
procedure  under  section  14  will  so  di¬ 
rectly  affect  the  interests  of  members  of 
the  public. 

The  December  1, 1975,  notice  provided 
for  comments  to  be  submitted  to  the 
Commission  by  December  19,  1975,  al¬ 
though  comments  received  after  that 
date  were  fully  evaluated.  Several  com¬ 
ments  received  by  the  Commission  stated 
that  the  short  time  frame  given  for  com¬ 
ment  did  not  allow  for  adequate  analysis 
and  review  in  order  to  meaningfully  com¬ 
ment  on  the  proposed  rules.  The  Com¬ 
mission  regrets  that  the  period  of  time 
provided  for  public  comments  on  the  pro¬ 
posed  rules  was  so  limited.  This  was  ne¬ 
cessitated,  however,  by  the  fact  that  sec¬ 
tion  14  becomes  effective  on  January  23, 
1976,  and  that  rules  to  implement  sec¬ 
tion  14  must  be  adopted  by  the  Commis¬ 
sion  by  that  date.  The  Commission  would, 
however,  encourage  all  interested  per¬ 
sons  to  continue  to  submit  comments  and 
suggestions  on  these  rules.  The  Commis¬ 
sion  will  fully  evaluate  all  such  com¬ 
ments  received  and  will  propose  amend¬ 
ments  to  the  rules  if  the  desirability  of 
amendments  should  be  demonstrated. 

In  the  December  1,  1975  notice,  the 
Commission  invited  interested  persons 
to  participate  in  the  rule-making  process 
by  providing  written  submissions  to  the 
Commission.  Although  the  Commission 
has  determined  to  adopt  rules  imple¬ 
menting  the  reparation  provisions  of  sec¬ 
tion  14  in  substantially  the  form  pro¬ 
posed,  the  Commission  has,  upon  further 
consideration,  determined  that  certain 
additions,  amendments  and  modifica¬ 
tions  to  the  rules  are  necessary  and  is 
adopting  rules  in  the  form  set  forth  below 
in  lieu  of  the  form  proposed.  Most  of 
the  modifications  are  structural  in  na¬ 
ture  and  were  made  to  conform  these 
rules  to  the  rules  of  practice  (Part  10) 
which  were  published  in  the  Federal 
Register,  40  FR  2508,  on  January  16, 
1976.  The  most  significant  of  the  amend¬ 
ments  and  additions  relate  to  counter¬ 
claims  (§  12.23(b)  (2)),  consolidation 
(§12.72),  and  the  discovery  provisions 
which  were  reserved  in  the  proposed  rules 
(§§  12.62  through  12.66  and  12.92).  The 


amendments,  additions  and  modifica¬ 
tions  are  more  fully  discussed  below. 

The  rules  as  set  forth  below  incorpo¬ 
rate,  either  textually  or  by  reference, 
various  sections  of  the  rules  of  practice 
that  the  Commission  has  adopted,  and 
the  rules  with  respect  to  appearance  and 
practice  of  attorneys  and  other  profes¬ 
sionals  before  the  Commission  that  the 
Commission  is  considering  for  adoption.^ 
The  rules  establish  procedures  for  per¬ 
sons  with  complaints  against  certain 
persons  registered  imder  sections  4d,  4e, 
4k  or  4m  of  the  Act  as  floor  brokers,  fu¬ 
tures  commission  merchants,  commodity 
trading  advisors,  commodity  pool  oper¬ 
ators,  and  persons  associated  with  a 
futures  commission  merchant  or  agents 
thereof,  to  get  just,  speedy  and  inexpen¬ 
sive  adjudication  of  their  claims.  The 
rules  are  designed  to  protect  fully  the 
rights  of  all  interested  parties.  It  is  the 
intention  of  the  Commission  in  these 
rules  to  eliminate  all  imnecessary  formal¬ 
ities  in  the  process  of  reaching  settle¬ 
ment  of  the  claims;  no  party  to  a  rep¬ 
aration  proceeding  should  be  prejudiced 
by  a  technical  and  inadvertent  violation 
of  these  rules  which  does  not  prejudice 
the  interest  of  any  other  party.  These 
reparation  rules  provide  the  procedures 
by  which  a  claimant  may  pursue  one  of 
the  remedies  the  law  will  permit  for  the 
recovery  of  claims.  The  other  available 
remedies  are  arbitration  and  the  filing  of 
a  lawsuit  in  an  appropriate  state  or  fed¬ 
eral  court. 

With  respect  to  the  various  remedies 
available  to  a  claimant,  the  Commission 
received  a  suggestion  that  the  rules 
should  contain  a  provision  prohibiting  a 
complainant  from  using  both  the  arbitra¬ 
tion  and  reparation  proceedings  on  the 
same  cause  of  action.  The  Commission  is 
of  the  opinion  that  the  utilization  of 
either  an  arbitration  proceeding  or  civil 
court  litigation  is  a  waiver  of  the  reme¬ 
dies  available  under  the  reparation  pro¬ 
cedures  if  the  arbitration  proceeding  or 
court  litigation  is  pursued  to  a  final  de¬ 
cision  on  the  merits.  In  order  to  prevent 
the  utilization  of  the  reparation  proce¬ 
dures  while  an  arbitration  proceeding  or 
civil  court  litigation  is  pending,  based 
on  the  same  facts  set  forth  and  against 
the  same  party  or  parties  named  in  a 
complaint,  the  (Commission  has  deter¬ 
mined  to  require  the  complainant  to  set 
forth  in  the  complaint  any  pending  arbi¬ 
tration  proceeding  or  court  litigation 
based  on  the  facts  set  forth  and  against 
the  same  party  or  parties  named  in  the 
complaint.  (§  12.21(a)  (7)).  Should  such 
an  arbitration  proceeding  or  court  liti¬ 
gation  be  pending  at  the  time  the  repa¬ 
ration  complaint  is  filed  with  the  Com¬ 
mission,  the  Commission  will  ordinarily 
stay  the  reparation  proceeding  pending  a 
decision  by  the  arbitration  panel  or  court. 

The  reparation  procedures  allow  any 
person  to  complain  of  any  violation  of 
any  provision  of  the  Act  by  a  person  reg¬ 
istered  under  sections  4d,  4e,  4k  or  4m  of 
the  Act  within  two  years  after  the  viola- 


1  The  general  rules  of  practice  are  set  forth 
in  Part  10  and  the  rules  with  respect  to  ap- 
pesuance  and  practice  before  the  Commis¬ 
sion  of  attorneys  and  other  professionals  will 
be  set  forth  in  Part  14. 


tion  occurs.*  Such  person  may  apply  to 
the  Commission  for  reparation  of  a  spe¬ 
cific  amount.  The  Commissiim  is  estab¬ 
lishing  simple  procedures  to  allow  the 
complaint  to  be  made,  to  conduct  the  ap¬ 
propriate  hearing  and,  in  the  event  it  is 
warranted,  to  set  the  amoimt  of  repara¬ 
tions  due  to  the  injured  party. 

The  Commission  intends  to  publish  a 
pamphlet  which  will  explain  the  proce¬ 
dures  so  the  public  can  understand  its 
rights  in  reparation  matters  and  so  per¬ 
sons  registered  with  the  Commission  and 
subject  to  the  provisions  of  Section  14  of 
the  Act  may  understand  their  commen¬ 
surate  responsibility. 

Summary  of  the  Provisions  of  the 
Proposed  Rules 

THE  GENERAL  INFORMATION  SECTIONS 

Subpart  A  of  the  Reparation  Rules 
contains  general  information,  describing 
the  scope  and  purpose  of  the  rules 
(§  12.1),  restricting  their  application  to 
reparation  proceedings  (§  12.2),  defining 
various  terms  used  in  the  proposed  rules 
(§12.3),  and  noting  the  address  and 
business  hours  of  the  Commission 
(§  12.4).  Provision  is  expressly  made  for 
waiver  of  the  rules  in  particular  cases 
to  prevent  undue  hardship  or  for  other 
good  cause  (§  12.5) .  The  Commission  has 
determined  to  structurally  modify  §  12.5 
and  add  a  provision  to  §  12.5  providing 
that  the  parties  will  be  given  reasonable 
notice  of  any  waiver  of  the  rules.  Subpart 
A  also  provides  that  periods  of  time  pre¬ 
scribed  by  the  rules  may  be  modified 
when  appropriate  (§  12.7) .  The  Commis¬ 
sion  has  structurally  modified  §  12.7  and 
has  amended  this  provision  to  provide 
that  the  Presiding  Officer  shall  be  the 
Presiding  Officer  before  whom  the  mat¬ 
ter  is  then  pending.  In  addition,  inappro¬ 
priate  ex  parte  communications  are  for¬ 
bidden  (§  12.9)  and  the  separation  of  ju¬ 
dicial  and  prosecutorial  functions  among 
Commission  staff  members  is  established 
(§  12.10) .  Periods  of  time  set  forth  in  the 
rules  are  to  be  computed  in  accordance 
with  §  12.6  and  a  method  Is  set  forth  for 
determining  the  date  upon  which  an  or¬ 
der  shall  be  deemed  to  have  been  entered 
(§  12.8). 

Section  12.11  contains  provisions  con¬ 
cerning  appearance  and  practice  before 
the  Commission.  Under  its  terms  a  com¬ 
plainant  or  respondent  may  appear  pro 
se  (on  his  own  behalf)  or  be  represented 
by  an  attorney  (§  12.11(a)),  but  an  at¬ 
torney  or  other  professional  or  expert 
who  has  been  suspended  or  disbarred 
from  appearance  or  practice  before  the 
Commi^on  in  accordance  with  stand¬ 
ards  and  procedures  that  will  be  set  forth 
in  a  separate  part  of  Title  17  of  the  Code 
of  Federal  Regulations  (Part  14)  may 
not  appear  before  the  Commission  in  a 
reparation  proceeding  (§  12.11(b)). 

INITIAL  PROCEDURE  WITH  RESPECT  TO  AND 

INVESTIGATION  OF  REPARATION  COM¬ 
PLAINTS 

Section  14(a)  of  the  Commodity  Ex¬ 
change  Act,  7  U.S.C.  18(a) ,  provides  that 
any  person  who  wishes  to  complain  of 


*Only  claims  arising  on  or  after  January 
23,  1975,  however,  may  be  heard. 
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a  violation  of  any  provision  of  that  Act 
or  of  any  rule,  regulaticm  or  order  there¬ 
under  by  any  person  registered  with  the 
Commission  tmder  sections  4d,  4e,  4k  or 
4m  of  the  Act  as  a  floor  broker,  futures 
commission  merchant,  person  associated 
with  a  futures  commission  merchant  or 
with  agents  thereof,  commodity  trading 
advisor  or  commodity  pool  operator  may, 
within  two  years  after  the  cause  of  ac¬ 
tion  accrues,  apply  to  the  Commission  for 
a  reparation  award.  Subpart  B  of  the 
rules — §5  12.21  through  12.26 — estab¬ 
lishes  the  initial  steps  to  be  followed  by 
any  person  seeking  to  invoke  this  repara¬ 
tion  procedure;  the  steps  that  the  Com¬ 
mission  may  take,  when  appropriate,  to 
bring  a  complaint  to  the  attention  of  the 
persons  against  whom  the  reparation 
award  is  sought;  and  the  steps  those  per¬ 
sons  may  take  either  to  satisfy  or  to  an¬ 
swer  the  complaint. 

Section  12.21(a)  prescribes  the  form 
that  a  complaint  should  take.  It  gener¬ 
ally  requires  that  the  complaint  briefly 
state  the  facts  claimed  to  constitute  a 
violation  in  a  way  that  will  permit  each 
alleged  fact  to  be  admitted  or  denied  by 
the  registrant.  Certain  matters  which 
should  be  included — such  as  the  names 
and  addresses  of  the  complainant  and 
the  persons  against  whom  recovery  is 
sought — are  listed.^  As  noted  above,  the 
Commission  has  determined  to  add  a  pro¬ 
vision  to  §  12.21(a)  requiring  a  complain¬ 
ant  whether  there  is  a  pending  arbitra¬ 
tion  proceeding  or  court  action  based  on 
the  same  facts  set  fortib  and  against  the 
same  party  or  parties  named  in  the  com¬ 
plaint.  (§  12.21(a)(7).) 

In  order  to  deter  baseless  allegations, 
the  Commission  requires,  in  §  12.21(b) , 
that  the  complaint  be  personally  signed 
and  sworn  to  by  the  complainant  and 
that  it  be  accompanied  by  copies  of  doc¬ 
uments  available  to  the  complainant 
which  support  the  claims  made.  A  com¬ 
plaint  will  be  able  to  be  flled  in  person  or 
by  mail  at  the  Commission's  principal 
office  in  Washington,  D.C.  (§  12.12(c)).* 

Pursuant  to  §  12.22,  upon  receipt  of  a 
reparation  complaint  the  Commission 
will  evaluate  whether  the  facts  set  forth 
In  the  complaint,  if  true,  demonstrate  a 
violation  of  any  provision  of  the  Act  or 
of  any  rule,  regulation  or  order  there¬ 
under  and  show  that  the  complainant 
has  suffered  damages  as  a  result  of  the 
alleged  violation.  If  so,  the  complaint  will 
be  forwarded  to  the  registrant  for  satis¬ 
faction  or  answer.* 

■Although  formal  requirements  are  pre> 
scribed,  the  (Tommlsslon  will  not,  of  course, 
apply  those  requirements  uncritically  to 
deny  access  to  the  reparation  procediire  to 
persons  having  an  appsirent  basis  for  their 
claims.  It  may  be  necessary,  however,  to  re¬ 
quire  a  complaint  to  be  resubmitted  in  a 
proper  form  If  It  Should  be  so  poorly  pre¬ 
pared  that  It  would  be  difficult  for  the  reg¬ 
istrant  to  req>ond  to  Its  allegations  of  wrong¬ 
doing  and  Inlury. 

*If  the  complainant  Is  a  non-resident  of 
the  United  States,  he  must  file  a  bond  In  ac¬ 
cordance  with  section  14(d)  tit  the  Act;  that 
requirement  la  reiterated  In  section  12.21(d) 
of  the  pnqxised  rules. 

■  Section  12.22  also  makes  clear  that  If  the 
(Commission  should  determine  not  to  forward 


The  Commission  received  a  comment 
suggesting  that  when  the  Commission 
determines  not  to  forward  the  cmn- 
plaint,  notification  of  such  a  Ccmunis- 
sion  determination  be  sent  to  the  reg¬ 
istrant.  since  such  information  would 
be  exceedingly  important  to  registrants. 
The  Commission,  upon  consideration  of 
this  comment,  has  determined  that  any 
such  requirement  would  by  unduly  bur- 
dens(Hne  to  the  C<»nmission.  In  this  re¬ 
gard  it  should  be  noted  that  all  such 
complaints  are  public  documents  and 
available  for  inspection  and  ccHJying. 

In  the  form  proposed,  the  rules  would 
have  given  a  registrant  30  days  in  which 
to  either  satisfy  the  complaints  or  to 
answer  it  in  writing.  The  Commission 
received  a  comment  suggesting  that  a 
registrant  be  given  an  additional  15 
days  to  furnish  supporting  documenta¬ 
tion  since,  in  many  instances,  a  regis¬ 
trant  may  have  to  obtain  d(x;uments 
frcmi  various  l(x»tions.  The  Commission, 
after  considering  the  comment  and  after 
determining  that  the  parties  should  be 
permitted  additional  time  in  which  to 
settle  the  matters  complained  of  in  the 
complaint  prior  to  the  flllng  of  an 
answer,  has  amended  !  12.23  to  provide 
that  the  registrant  will  have  45  da3rs  in 
which  either  to  satisfy  the  complaint  or 
answer  it  in  writing  (§12.23).  If  the 
ccNmplaint  should  be  satisfied,  the  com¬ 
plainant  and  registrant  would  be  re¬ 
quired,  under  §  12.23(a),  to  file  a  notice 
of  satisfaction  and  withdrawal,  after 
which  Commission  consideration  of  the 
reparation  proceeding  would  terminate. 
Upon  further  consideration,  the  Com¬ 
mission  has  determined  to  amend  the 
notice  of  satisfaction  and  withdrawal 
form  contained  In  §  12.23(a)  to  provide 
that  a  registrant,  by  satisfying  the  com¬ 
plaint,  neither  admits  nor  denies  violat¬ 
ing  any  provision  of  the  Commodity  Ex¬ 
change  Act,  as  amended,  or  any  rule, 
regulation,  or  order  thereunder.  It  is 
hoped  that  this  amendment  will  facili¬ 
tate  the  settlement  of  reparation  com¬ 
plaints. 

An  answer  to  the  complaint  will  be 
required  to  conform  to  the  requirements 
of  §  12.23(b)  of  the  rules,  and  either  ad¬ 
mit  or  deny  each  factual  allegation  of 
the  complaint.*  Similar  to  the  complaint, 
an  answer  will  be  required  to  be  per¬ 
sonally  signed  and  sworn  to  by  the  reg- 

tbe  complftlnt,  its  action,  while  terminating 
procediiree  before  the  Commlaslon,  wlU  be 
without  prejudice  to  the  right  of  the  com¬ 
plainant  to  seek  such  other  forms  of  relief 
as  may  be  available. 

Section  12.22  also  provides  that  a  registrant 
under  the  Act  may  designate  with  the  C!om- 
mlsslon  an  office  to  which  all  reparatim  com¬ 
plaints  flled  with  the  Commission  against  It 
shall  be  forwarded.  In  the  absence  of  such  a 
designation  the  reparation  complaints  wlU 
be  forwarded  to  the  registrant’s  principal 
place  of  business  as  shown  In  the  records  of 
the  Commission. 

*  An  answer  might  admit  liability  for  smne 
but  not  aU  of  the  amount  clsdmed  ae  dam¬ 
ages,  I  12.23(b)(1),  In  which  case,  consist¬ 
ent  with  the  provlsious  of  seotloa  14(e) ,  the 
mattmr  wUl  proceed  ae  to  the  amount  that 
remains  In  dlepute,  after  a  reparmtlcn  award 
has  been  entered  for  the  admitted  amount 
(I  12.33). 


istrant,  and  is  to  be  accompanied  by 
documents  evidencing  the  registrant’s 
view  of  the  facts. 

TTie  Oxnmission  received  a  cmnment 
stating  that  with  respect  to  §  12.23(b) 
(1)  it  would  be  difficult  or  impossible  for 
a  Arm  to  have  employees  or  agents,  and 
particularly  former  employees,  swear  to 
answers.  The  Commission  is  of  the  view 
tiiat  the  registrant  should  make  every 
effort  to  obtain  either  verification  of  the 
answer  by  employees  or  agents  of  the 
registrant  or  a  verified  document  from 
each  employee  or  agent  stating  wlur  they 
have  not  done  so.  If  the  registrant  is 
unable  to  obtain  verification  of  the 
answer  or  a  verified  document  stating 
why  the  employee  or  agent  will  not 
verify  the  answer,  the  registrant  shall 
set  forth  in  its  answer  that  he  att^pted 
to  obtain  the  necessary  veriflcation  or 
verifled  d(x;ument  and  the  reasons  he 
was  unable  to  obtain  it. 

In  the  December  1,  1975,  notice  ac- 
compaimng  the  proposed  form  of  these 
rules,  the  Commission  specifically  in¬ 
vited  comments  with  respect  to  the 
Commission’s  statutory  authority  to  per¬ 
mit  a  “reparation  award"  based  on  mat¬ 
ters  other  than  alleged  violations  by  a 
registrant,  and  whether  Jurisdiction  has 
been  granted,  under  section  14  of  the  Act 
or  otherwise,  to  enter  any  money-dam¬ 
age  award  on  any  other  basis.  In  re¬ 
sponse  to  this  invitaticm  the  Commission 
received  numerous  ccunments  objecting 
to  the  counterclaim  provisions  of  §  12.23 
(b)  (2)  as  proposed  as  unfair,  prejudicial 
to  respondent  and  contrary  to  modem 
rules  of  practice  which  attempt  to  re¬ 
solve  Issues  and  claims  in  one  proceed¬ 
ing  and  fonun.  Although  one  commen¬ 
tator  suggested  that  a  counterclaim  be 
permitted  whenever  it  arises  out  of 
transactions  in  commodities  which  are 
regulated  imder  the  Act,  the  consensus  of 
the  ccxnmentators  was  that  there  exists 
ample  authority  under  section  14  to  per¬ 
mit  counterclaims  insofar  as  the  coun¬ 
terclaim  arises  in  whole  or  in  part  from 
the  transactions  or  events  which  form 
the  basis  for  the  ccmiplainant’s  claim. 
One  commentator  also  suggested  that 
the  rules  include  a  provision  idlowlng  a 
registrant  to  claim  a  set-off  against  a 
ccxnplainant  for  failure  to  pay  a  debit 
balance  or  any  other  material  related 
to  the  ccxnplainant’s  account. 

As  proposed,  §  12.23(b)  (2)  would  have 
permitted  counterclaims  only  if  the  facts 
set  forth  as  a  counterclaim  alleged  a  vio¬ 
lation  which  would  be  a  proper  subject  of 
a  reparation  complaint  After  further 
consideration,  the  Commission  has  deter¬ 
mined  to  expand  the  counterclaim  pro¬ 
visions  of  §  12.23(b)  (2) .  As  amended, 
§12.23(b)(2)  will  permit  a  registrant  to 
assert,  as  a  coimterclaim,  a  claim  alleg¬ 
ing  a  violation  of  the  Act  which  would 
be  the  proper  subject  of  a  reparation 
ccnnidaint  and  any  claim  the  respondent 
has  against  the  complainant  if  It  arises 
out  of  the  same  transactkm  or  occur¬ 
rence  or  series  of  transactions  or  occur¬ 
rences  set  forth  In  the  comidaint. 

In  the  event  that  an  answer  contains 
a  counterclaim,  the  complainant  will  be 
afforded  an  opportunity  to  file  a  reply 
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which  is  to  be  confined  to  those  matters 
alleged  in  the  counterclaim  (§  12.24).  A 
reply,  like  the  complaint  and  answer,  will 
be  required  to  be  personally  signed  and 
sworn  to,  and  be  accompanied  by  all  rele¬ 
vant  dociunents. 

Section  12.25  of  the  rules,  consistent 
with  Section  14(b)  of  the  Act,  7  U.S.C.  18 
(b) ,  recognizes  that  the  Commission  may 
investigate  a  reparation  complaint  to  the 
extent  and  in  a  manner  that  it  deems  ap¬ 
propriate  if,  in  its  opinion,  there  appears 
to  be  reasonable  grounds  to  investigate 
the  complaint.'  If  an  investigation  should 
be  initiated,  the  Commission  will  be  able 
for  that  reason  to  delay  the  institution  of 
a  formal  adjudicatory  proceeding  with 
repsect  to  the  complaint  (ibid.) . 

If  a  registrant  should  fail  to  file  an  an¬ 
swer  within  the  period  allowed  by  the 
rules  (or  if  the  complainant  should  fail 
to  file  a  reply  to  a  counterclaim  within 
the  time  allowed) ,  that  failure  would  be 
treated  as  an  admission  of  the  allegations 
of  the  undisputed  complaint  (or  counter¬ 
claim)  ,  and  would  constitute  a  waiver  of 
hearing  on  the  facts  alleged  in  the  com¬ 
plaint  (or  counterclaim).  Upon  further 
consideration,  the  Commission  has  de¬ 
termined  to  amend  §  12.26(a)  so  as  to 
provide  that  a  failure  to  file  an  answer 
or  reply  within  the  period  allowed  by  the 
rules  will  result  in  the  institution  of  a 
formal  adjudicatory  proceeding  in  ac¬ 
cordance  with  the  provisions  of  §  12.31 
upon  the  payment  of  the  appropriate  fil¬ 
ing  fee  set  forth  in  §  12.27.  The  previously 
forwarded  complaint  and  answer,  if  there 
is  a  default  with  respect  to  a  counter¬ 
claim,  will  be  deemed  to  have  been  served 
for  purposes  of  instituting  the  formal  ad¬ 
judicatory  proceeding.  The  proceeding 
will  then  be  docketed  and  a  Presiding 
OflBcer  appointed.  Thereafter,  the  com¬ 
plaining  party  may  file  a  motion  request¬ 
ing  the  Presiding  Officer  to  enter  findings 
and  conclusions  concerning  the  questions 
of  violation  and  damages  and  may  enter 
an  appropriate  reparation  award.  If  the 
facts  treated  as  admitted  are  considered 
by  the  Presiding  Officer  to  be  insufficient 
to  support  the  amoimt  of  reparations 
sought,  however,  he  may  direct  that  the 
proceeding  continue  on  the  question  of 
damages  (ibid.) . 

In  the  event  a  default  has  been  entered 
against  a  party  pursuant  to  §  12.26(a), 
the  party  may  file  a  motion  requesting 
the  Commission  to  set  the  default  aside. 
Such  a  motion  must  be  filed  within  a  rea¬ 
sonable  time  after  the  default  has  been 
entered  and  will  only  be  granted  in  order 
to  prevent  injustice  (§  12.26(b) ) . 

’  Of  course,  the  fact  that  a  complaint  al¬ 
leges — or  even  substantially  demonstrates — a 
violation  of  law  will  not,  by  itself,  cause  an 
Investigation  to  be  undertaken.  The  Com¬ 
mission  will  not  be  able  to  divert  its  limited 
resources  in  an  attempt  primarily  to  remedy 
private  injuries,  particularly  where  the  in¬ 
jured  party  has  shown  a  willingness  to  assert 
his  own  rights  by  pressing  for  a  reparation 
award.  Bather,  a  decision  whether  to  investi¬ 
gate  wUl  be  made  in  light  of  a  broader  pub¬ 
lic  interest  that  would  apparently  be  served 
by  devoting  the  time  of  enforcement  and 
compliance  personnel  to  a  particular  matter. 


The  Commission  has  also  determined 
to  require  a  complainant  to  pay  a  filing 
fee  before  the  Commission  will  institute 
a  formal  adjudicatory  proceeding 
(§  12.27).  Pursuant  to  §  12.27  the  Com¬ 
mission  will,  prior  to  the  institution  of  a 
formal  adjudicatory  proceeding,  serve  on 
the  complainant  and  the  registrant,  a 
notice  informing  them  that  in  the  opin¬ 
ion  of  the  Commission  the  facts  warrant 
such  a  proceeding.  The  complainant  will 
thereafter  be  required  to  pay  the  appli¬ 
cable  filing  fee  set  forth  in  §  12.27  within 
a  reasonable  period  of  time.  Failure  to 
pay  the  required  filing  fee  within  a  rea¬ 
sonable  time  may  result  in  the  Commis¬ 
sion  terminating  consideration  of  the 
complaint. 

• 

INSTITUTION  AND  SETTLEMENT  OP  FORMAL 
ADJUDICATORY  PROCEEDINGS 

A  formal  adjudicatory  proceeding  may 
be  instituted  with  respect  to  a  reparation 
complaint  if,  in  the  Commission’s  opin¬ 
ion,  the  facts  warrant  such  action 
(§  12.31),  Should  a  formal  adjudicatory 
proceeding  be  commenced  it  is  the  posi¬ 
tion  of  the  Commission  that  the  com¬ 
plainant  may  not  thereafter  withdraw 
his  complaint  absent  approval  by  the  re¬ 
spondent.  With  respect  to  the  withdrawal 
of  the  complaint,  it  is  the  position  of  the 
Commission  that  a  complainant  may 
withdraw  his  complaint,  without  prej¬ 
udice,  at  any  time  prior  td  the  institution 
of  a  formal  adjudicatory  proceeding,  pro¬ 
vided  no  counterclaim  has  been  set  forth 
in  the  answer.  In  the  event  a  counter¬ 
claim  is  contained  in  the  answer  the  com¬ 
plainant  may  not  withdraw  his  complaint 
without  the  approval  of  the  registrant. 

The  rules,  as  proposed,  provided  for 
the  service  of  the  complaint  if  a  formal 
proceeding  was  instituted.  The  Commis¬ 
sion  has  amended  §  12.31  to  provide  that 
if  a  formal  proceeding  is  to  be  com¬ 
menced,  the  Commission  will  formally 
serve  on  the  complainant  and  respond¬ 
ent  a  notice  that  a  formal  adjudicatory 
proceeding  has  been  instituted,  based  on 
the  previously  forwarded  complaint,  an¬ 
swer  and  reply,  if  any.  As  provided  in 
section  14(b)  of  the  Act,  §  12.31  provides 
that  in  matters  where  the  amount 
claimed  as  damages  exceeds  $2,500,  the 
notice  will  advise  the  parties  to  the  pro¬ 
ceeding  that  an  opportunity  will  be  af¬ 
forded  for  a  hearing  before  an  Admin¬ 
istrative  Law  Judge.  In  the  form  pro¬ 
posed,  the  rules  provided  that  the  hear¬ 
ing  would  be  held  at  a  place  in  which 
the  respondent  is  engaged  in  business 
that  was  the  most  convenient  to  the 
complainant.  Upon  further  consideration 
the  Commission  has  determined  to 
amend  this  portion  of  §  12.31  to  provide 
that  the  hearing  will  be  held  in  a  place 
where  the  respondent  is  engaged  in  busi¬ 
ness  with  due  regard  given  to  the  con¬ 
venience  of  the  parties  in  determining 
the  place  where  the  hearing  is  to  be 
held.*  Where  the  damages  claimed  are 
less  than  $2,500,  the  rules  provide,  in 

•  Of  course.  If  the  parties  should  agree  to 
a  hearing  In  another  location  the  Adminis¬ 
trative  Law  Judge  could  so  order. 


accordance  with  section  14(b),  that  no 
oral  hearing  will  be  held  but  that  the 
respondent  will  instead  be  notified  that 
the  summary  procedure  embodied  in 
Subpart  G  of  the  proposed  rules — ^per¬ 
mitting  facts  to  be  resolved  through 
deposition  and  other  sworn  statements 
rather  than  at  an  oral  hearing — shall 
be  applicable.* 

If  the  Commission  should  determine 
not  to  institute  a  formal  adjudicatory 
proceeding  the  reparation  proceeding 
will,  of  course,  terminate.  Section  12.32 
emphasizes,  however,  that  the  termina¬ 
tion  will  be  without  prejudice  to  the 
right  of  the  complainant  to  pursue  al¬ 
ternative  forms  of  relief  available  to 
him.  Thus,  since  his  rights  have  not  been 
adjudicated  on  the  merits,  the  com¬ 
plainant  might,  for  example,  institute 
an  action  for  damages  in  an  appropriate 
court or  alternatively,  the  complainant 
might  utilize  the  arbitration  procedure 
of  an  appropriate  contract  market. 

It  may  frequently  occur  that  after  the 
proceeding  has  been  formally  initiated 
the  parties  will  settle  the  case  to  their 
mutual  satisfaction.  Accordingly,  §  12.34 
provides  for  the  filing  of  statements  of 
satisfaction  and  discontinuance  of  pro¬ 
ceedings  at  any  time  prior  to  a  final  de¬ 
termination  of  the  proceeding.  Upon  the 
filing  of  a  statement  of  satisfaction  the 
proceeding  will  be  discontinued. 

FORMAL  ADJUDICATORY  PROCEEDINGS 

When  the  notice  informing  the  com¬ 
plainant  and  respondent  that  a  formal 
proceeding  has  been  instituted  has  been 
formally  served,  or  upon  a  default 
( §  12.26)  or  admission  of  partial  liability 
(§  12.33),  a  docket  number  will  be  as¬ 
signed  (§  12.41)  and  a  Presiding  Officer 
will  be  designated  (§  12.42),  who  will  be 
responsible  for  the  fair  and  orderly  con¬ 
duct  of  the  proceeding.  Among  other 
things,  the  Presiding  Officer  will  be  re¬ 
quired  to  make  an  initial  decision  on  the 
merits  of  the  case,  which  might  become 
the  final  administrative  decision  in  the 
matter  if  review  by  the  Commission  is 
not  sought  or  if  the  Commission  should 
decline  to  grant  review  of  the  matter  (see 

12.84  and  12.95).  Under  the  rules  a 
Presiding  Officer  may  withdraw  from  any 
proceeding  if  he  believes  himself  to  be 
disqualified,  and  any  party  may  request 
that  he  disqualify  himself  (§  12.44) . 

The  Presiding  Officer  may  allow 
amendments  to  the  pleadings  and  the 

*  The  Commission  may,  of  course,  direct 
that  a  hearing  be  held  even  with  respect  to 
matters  involving  less  than  $2,500.  (I  12.71 
(2)). 

“The  courts  have  repeatedly  recognized 
that  a  person  injured  by  acts  in  violation 
of  the  Commodity  Exchange  Act,  as  amended, 
has  a  cause  of  action  for  damages.  See,  e.g., 
Deaktor  v.  L.  D.  Schrelber  &  Co.,  479  P.  2d 
529  (7th  Cir.  1973);  Booth  v.  Peavey  Com¬ 
pany  Commodity  Services,  430  F.  2d  132  (8th 
Cir.  1970);  Case  &  Co.,  Inc.  v.  Board  of  Trade 
of  the  City  of  Chicago,  CCH  Commodity  Fu¬ 
tures  L.  Rep.  1120,079  (7th  Cir.  September  12, 
1975).  The  fact  that  Congress  has  provided 
an  additional  remedy  through  reparation 
procedures  does  not  affect  the  right  of  an 
injured  party  to  obtain  relief  before  the 
courts. 
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filing  of  supplemental  pleadings  in  ac¬ 
cordance  witii  the  provisions  of  §  12.45. 
In  addition,  he  will  consider  and  rule 
upon  all  motions  made  in  the  course  of 
the  proceeding,  which  must  be  presented 
and  answered  in  the  manner  prescribed 
in  S  12.46.  Ordinarily,  the  Presiding 
Officer’s  ruling  on  a  motion  made  in  the 
coiuse  of  a  proceeding  will  be  reviewed  by 
the  Commission,  if  at  all.  only  at  the 
same  time  that  the  Commission  reviews 
the  final  disposition  of  the  matter  by 
the  Presiding  Officer.  In  certain  extraor¬ 
dinary  circumstances,  which  are  set 
forth  in  512.47(a),  however,  an  inter¬ 
locutory  appeal  to  the  Commission — an 
appeal  concerning  one  issue  while  the 
proceeding  otherwise  continues — may  be 
permitted  in  accordance  with  procedures 
set  forth  in  5  12.47(b) . 

The  ronalnder  of  Subpart  D  of  the 
rules  prescribe  the  procedure  to  be  fol¬ 
lowed  with  respect  to  the  service  of  mo¬ 
tions,  petitions  and  applications  (§  12.48) 
and  of  decisions  and  orders  made  in  the 
course  of  the  proceeding  (§  12.49) ;  the 
designation  of  persons  who  may  receive 
service  on  behalf  of  parties  (§  12.50) ; 
and  provisions  concerning  the  filing  of 
documents  with  the  Hearing  Cfierk 
(§  12.52)  “  and  the  manner  in  which 
documents  must  be  signed  (§  12.53) . 

PREHEARING  CONFERENCES  AND  DISCOVERY 

Under  Subpart  E,  Section  12.61  au¬ 
thorizes  the  Presiding  Officer  to  direct 
the  holding  of  pr^earing  conferences  to 
clarify  the  Issues  and  take  other  steps 
to  facilitate  the  proceeding  and  promote 
a  fair  and  expeditious  hearing. 

The  rules  in  the  form  proposed  re¬ 
served  §§  12.62  and  12.92  for  the  im¬ 
plementation  of  discovery  procedures  in 
reparation  proceedings.  The  release  ac¬ 
companying  the  proposed  rules  requested 
comments  concerning  the  extent  to  which 
discovery  should  be  permitted  in  repara¬ 
tion  proceedings  and  suggestions  as  to 
the  type  of  discovery  procedures  the 
Commission  should  adopt.  Although  no 
comments  with  respect  to  discovery  were 
received  by  the  Commission,  the  Com¬ 
mission  has  determined  that  a  procedure 
with  respect  to  discovery  must  be  adopted 
at  this  time.  The  rules  therefore  contain, 
in  55  12.62  through  12.66  and  12.92  the 
discovery  procedures  that  will  be  ap¬ 
plicable  to  reparation  proceedings. 

Section  12.62  sets  forth  the  methods, 
scope  and  time  limits  with  respect  to  dis¬ 
covery.  Pursuant  to  5  12.62(a)  discovery 
is  limited  to  the  productior  of  docu¬ 
ments  (§  12.63) ,  depositions  upon  written 
Interrogatories  (5  12.64)  and  admissions 
(§12.65).  The  Commission  has  deter¬ 
mined  to  limit  discovery  to  those  three 
methods  in  order  to  reduce  tiie  expense 
of  reparation  proceedings  to  the  parties. 

Secticm  12.62(b)  sets  forth  the  scoi>e 
of  discovery  and  also  provides  for  the  is¬ 
suance  of  protective  orders  to  prevent 
abuse  of  the  discovery  procedures  or  to 


Section  12.52(c)  has  been  amended  by 
the  Commltwlmi  to  provide  that  all  docu¬ 
ments  are  to  be  bound  on  the  t(q>  only,  so 
as  to  accommodate  the  Commission’s  flUng 
system. 


protect  sensitive  commercial  informa- 
tlcm.  Section  12.62(c)  provides  that  the 
Presiding  Officer  shall  specify  the  time 
during  which  all  discovery  shall  be  con¬ 
ducted  and  completed. 

Pursuant  to  5  12.63  the  parties  may  ob¬ 
tain  documents  from  any  other  party  to 
the  proceeding.  Such  docummits  are  to 
be  obtainable  upon  notice  to  the  party 
from  whom  such  discovery  is  sought.  A 
party  need  not  initially  apply  to  the  Pre¬ 
siding  Officer  for  an  orde  ror  subpoena. 

Section  12.64  provides  for  d^iositions 
upon  written  interrogatories.  Such  depo¬ 
sitions  sholl  be  obtainable  upon  notice  to 
a  party  to  the  proceeding.  With  respect 
to  non-parties,  however,  a  party  wishing 
to  take  a  deposition  upon  written  inter- 
r(^tories  will  be  required  to  seek  an 
order  and  subpoena  from  the  Presiding 
Officer  prior  to  the  service  of  the  notice 
(Section  12.64(c)).  Section  12.64(c)  also 
provides  that  in  order  to  take  the  depo¬ 
sition  upon  written  interrogatories  of  a 
member  or  employee  of  the  Cbnunisslon, 
it  must  be  shown  that  the  member  or 
employee  has  personal  knowledge  of  the 
facts  and  circumstances  sought  to  be 
discovered  (i.e.,  knowledge  obtained  from 
a  source  other  than  pursuant  to  a  Com¬ 
mission  investigation),  that  the  infor¬ 
mation  sought  to  be  discovered  is  rele¬ 
vant  and  material,  and  that  the  infor¬ 
mation  sought  to  be  discovered  is  not 
available  from  other  sources. 

The  rules  also  provide,  in  §  12.65,  that 
a  party  may  serve  on  any  other  party  a 
request  for  written  admissions.  A  reply 
to  the  request  is  to  be  served  within  15 
days.  (Section  12.65(b)).  The  effect  of 
an  admission  hall  be  that  the  matter 
admitted  is  conclusively  established  and 
may  be  used  at  hearing  against  the  party 
who  made  the  admission.  (Section 
12.65(d)). 

Section  12.66  enumerates  the  relief  ob¬ 
tainable  by  a  party  for  another  party’s 
failure  to  comply  with  a  notice  to  pro¬ 
duce  documents,  a  notice  to  take  a  depo¬ 
sition  upon  written  interrogatories  or  a 
request  for  admissions. 

HEARINGS 

Subpart  P  of  Part  12  contains  pro¬ 
visions  governing  oral  hearings  held  be¬ 
fore  an  Administrative  Law  Judge.  As 
set  forth  in  §  12.71  of  the  rules,  an  oral 
hearing  will  normally  be  held  in  proceed¬ 
ings  where  the  damage  claimed  is  in  ex¬ 
cess  of  $2,500  and  the  parties  have  not 
WEiived  their  light  to  an  oral  hearing.  In 
all  other  cases  55  12.71(a)(2)  and  12.71 
(a)(3)  require  that  the  summary  pro¬ 
ceeding  set  forth  in  Subpart  G,  dis¬ 
cussed  below,  will  be  followed.  The  effect 
of  a  party’s  failure  to  app>ear  at  a  hearing 
is  set  forth  in  5  12.71(c),  which  provides 
that  he  will  be  considered  to  have  waived 
the  right  to  an  oral  hearing  in  the  pro¬ 
ceeding. 

In  the  form  proposed,  5  12.71(d)  would 
have  required  that  the  hearing  be  held 
at  a  place  where  the  respondent  is  en¬ 
gaged  in  business  that  is  most  convenient 
to  the  complainant.  A  comment  was  re¬ 
ceived  objecting  to  this  portion  of  5  12.71 
(d)  on  the  ground  that  such  a  provisicm 
would  constitute  a  significsint  and  costly 


burden  to  the  Commission  since  re¬ 
spondents  may  have  offices  in  incon¬ 
venient  locations.  The  ccxnmentator  sug¬ 
gested  that  the  hearings  be  held  in  the 
Commission's  regional  or  sub-offices.  The 
Commission,  uptxi  further  consideration 
of  this  portion  of  5  12.71(d),  has  de¬ 
termined  to  amend  5  12.71(d)  to  pro¬ 
vide  that  a  hearing  will  be  hdd  at  a 
place  where  the  respondent  is  engaged 
in  business,  with  due  regard  given  to  the 
convenience  of  the  parties  to  the  pro¬ 
ceeding. 

The  Commission  received  a  number  of 
comments  objecting  to  that  portion  of 
§  12.71(a)  (2)  which  provides  that  where 
the  amount  of  the  damages  claimed, 
either  in  the  complaint  or  in  a  counter¬ 
claim,  does  not  exceed  $2,500,  an  oral 
hearing  shall  not  be  held  unless  ordered 
by  the  Commission,  either  cm  its  own  mo¬ 
tion  or  upon  the  application  by  a  party. 
TTiis  portion  of  5  12.71  is  an  incorpora¬ 
tion  of  section  14(b)  of  the  Act,  which 
provides  that  an  oral  hearing  need  not 
be  held  where  the  claimed  damages  do 
not  exceed  $2,500.  After  consideraticm 
of  this  comment  the  Commission  has 
determined  that  5  12.71  (a)  (2)  is  con¬ 
sistent  with  the  Act,  that  there  are  no 
valid  objections  to  this  procedure  and 
that  to  provide  for  hearings  in  each  and 
every  reparation  proceeding,  no  mat¬ 
ter  how  small  the  amoimt  sought  to  be 
recovered,  would  be  imduly  burdensome 
to  the  Commission. 

As  proposed,  §  12.72  provided  for  the 
consolidation  of  proceedings  In  two  sit¬ 
uations.  Pursuant  to  paragraph  (a)  of 
proposed  5  12.72  a  reparation  proceed¬ 
ing  could  be  joined  for  hearing  or  con¬ 
solidation  with  a  proceeding  instituted 
by  the  Division  of  Enforcement  <xily 
upon  motion  of  the  Division  of  Enforce¬ 
ment  and  only  where  the  respondent  in 
both  proceedings  is  the  same  iJerson  or 
entity.  Under  paragraph  (b)  of  the  pro¬ 
posed  version  of  5  12.72  the  Chief  Ad¬ 
ministrative  Law  Judge  could  order  con¬ 
solidation  of  two  or  more  reparation  pro¬ 
ceedings  based  upon  complaints  alleg¬ 
ing  similar  activities  by  a  respondent  af¬ 
fecting  the  several  complainants. 

The  Commission  received  several  com¬ 
ments  objecting  to  that  portion  of  the 
proposed  version  of  5  12.72  which  per¬ 
mitted  the  consolidation  of  a  reparation 
proceeding  with  a  Commission  enforce¬ 
ment  proceeding.  It  was  the  opinion  of 
the  commentators  that  any  sudti  con¬ 
solidation  would  be  Improper  and  ex¬ 
tremely  prejudicial  to  respondents,  and 
that  the  mere  possibility  of  such  a  con¬ 
solidation  might  place  respondents  in  a 
“guarded”  position  from  the  beglnn^ 
of  a  reparation  proceeding. 

After  further  consideration  the  Com¬ 
mission  has  determined  not  to  adopt 
subparagraph  (a)  of  the  proposed  ver¬ 
sion  of  5  12.72  which  would  have  per¬ 
mitted  the  consolidation  of  a  reparation 
and  enforcement  proceeding  upon  the 
motion  of  the  division  of  Enforcement 
where  the  respondent  in  both  proceed¬ 
ings  was  the  same  person  or  entity.  As 
amended,  5  12.72  permits  ccmsolldation 
only  where  two  or  more  reparation  pro-  ^ 
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ceedings  (as  contrasted  with  an  enforce¬ 
ment  proceeding)  are  based  on  com¬ 
plaints  alleging  similar  activities  by  a  re¬ 
spondent  affecting  the  several  complain¬ 
ants.  The  Commission,  although  remov¬ 
ing  the  provision  permitting  the  consoli¬ 
dation  of  reparation  proceedings  and  en¬ 
forcement  proceedings,  is  of  the  opinion 
that  evidence  gained  in  reparation  pro¬ 
ceedings  is  to  be  available  in  enforcement 
actions  against  the  same  registrants 
based  on  the  facts  set  forth  in  the  repara¬ 
tion  complaint.  The  Commission  will  re¬ 
view  this  provision  after  it  has  had  ex¬ 
perience  with  reparation  proceedings  to 
determine  whether  this  type  of  consoli¬ 
dation  should  be  permitted. 

Section  12.72  also  provides  that  an  Ad¬ 
ministrative  Law  Judge  may  enter  appro¬ 
priate  orders  to  avoid  unnecessary  costs 
or  delay  (Section  12.72(b) ) ,  and  that  any 
party  to  a  reparation  proceeding  which 
has  been  consolidated  with  another  may 
seek  interlocutory  review  by  the  Commis¬ 
sion  of  the  consolidation  order  (Section 
12.72(c)). 

Pursuant  to  §  12.73  all  reparation  hear¬ 
ings  shall  generally  be  public.  A  party 
or  an  affected  witness  may,  however, 
make  an  application  to  the  Administra¬ 
tive  Law  Judge  for  an  order  directing 
that  specific  testimony  or  documents  be 
received  and  retained  non-publicly  in 
order  to  prevent  the  unwarranted  dis- 
closm’e  of  trade  secrets  or  sensitive  com¬ 
mercial  or  financial  information  or  to 
prevent  an  unwarranted  invasion  of  per¬ 
sonal  privacy 

In  order  to  compel  the  attendance  of 
witnesses  at  a  reparation  proceeding  and 
to  compel  the  production  of  documen¬ 
tary  evidence,  §  12.74(a)(1)  and  (2)  pro¬ 
vides  for  the  issuance  of  subpoenas  at  the 
request  of  any  party.  Standards  for  the 
Issuance  of  subpoenas  are  set  forth  in 
paragraph  (a)  (3)  and  the  basis  upon 
which  an  application  may  be  denied  is 
set  forth  in  paragraph  (a)(4).  Attend¬ 
ance  and  mileage  fees  are  to  be  the 
same  as  are  paid  to  witnesses  in  United 
States  courts  §  12.74(a)  (5) ). 

Section  12.74  has  also  been  amended 
to  Insert  provisions  with  respect  to  the 
issuance  of  subpoenas  for  Commission 
records  and  for  the  appearance  of  Com¬ 
mission  employees  (8  12.74(b)).  When 
the  subpoena  is  directed  to  records  of  the 
Commission  or  to  the  appearance  of 
Commission  members,  officers  or  em¬ 
ployees,  more  formal  procedures  and 
standards  will  be  applied.  An  application 
must  be  made  by  motion  and  with  notice 
to  the  other  parties  to  the  proceeding. 
The  motion  must  specifically  describe  the 
material  to  be  produced,  the  informa¬ 
tion  to  be  disclosed  and  the  testimony  to 
be  elicited  and  must  show  the  relevance 
of  the  Information  to  the  matters  in  is¬ 
sue,  and  the  reasonableness  of  the  scope 
of  the  request.  It  must  also  show  that  the 
information  cannot  be  obtained  from 
other  sources.  The  Administrative  Law 


“  The  Freedom  of  Information  Act  permits 
the  Commission  to  withhold  records  of  the 
proceeding  from  public  disclosure  for  these 
limited  purposes.  See  6  tJ.S.C.  552(b)  (4)  and 
552(b) (6). 


Judge  is  then  directed  in  light  of  these 
standards,  to  determine  whether  or  not 
the  subpoena  should  be  issued  and  to  is¬ 
sue  any  protective  limitations  which  ap¬ 
pear  appropriate.  These  limitations  are 
considered  necessary  in  order  to  prevent 
undue  interference  with  an  agency’s 
functioning  that  might  result  if  sub¬ 
poenas  could  be  served  indiscriminately 
upon  the  personnel  of  an  agency. 

Provision  is  also  made  for  applications 
requesting  the  Commission  to  quash  sub¬ 
poenas  and  the  proposed  rules  establish 
the  basis  upon  which  such  an  application 
will  be  decided  (§  12.75) . 

Subpoenas  must  be  served  in  the  man¬ 
ner  prescribed  in  §  12.76.  If  any  person 
should  fail  to  comply  with  a  subpoena, 

§  12.77  permits  the  affected  party  to  ap¬ 
ply  to  the  Commission  to  have  the  Com¬ 
mission  seek  judicial  enforcement  of  the 
subpoena. 

Section  12.78(a)  requires  that  all  rep¬ 
aration  hearings  be  recorded  and  tran¬ 
scribed  into  written  form  by  a  reporter 
employed  by  the  Commission,  that  the 
transcript  will  be  part  of  the  record,  and 
that  copies  of  hearing  transcripts  will  be 
available  from  the  reporter  at  rates  not 
to  exceed  the  maximum  rates  fixed  by 
the  contract  between  the  Commission 
and  the  reporter.  A  procedure  for  the 
correction  of  transcripts  is  afforded  in 
§  12.78(b). 

In  accordance  with  the  provisions  of 
§  12.79,  hearings  are  to  be  conducted  as 
expeditiously  as  possible,  consistent  with 
the  protection  of  the  rights  of  the  par¬ 
ties.  With  respect  to  the  parties’  rights, 

§  12.79(b)  assures  all  parties  sufficient 
notice  of  the  hearing,  the  right  to  be  rep¬ 
resented  by  counsel,  to  cross-examine 
witnesses,  present  oral  and  documentary 
evidence,  raise  objections,  make  argu¬ 
ments  and  move  for  any  and  all  appro¬ 
priate  relief. 

All  witnesses  will  testify  under  oath  or 
affirmation  and  may  be  examined  and 
cross-examined  as  to  all  matters  rele¬ 
vant  to  the  issues  in  the  reparation  pro¬ 
ceeding  (S  12.79(c) ). 

Section  12.79(d)  requires  that  the 
original  of  each  exhibit  introduced  in 
evidence  or  marked  for  identification  at 
a  hearing  is  to  be  filed  and  retained  in 
the  docket  unless  the  Administrative  Law 
Judge  permits  the  substitution  of  copies 
for  the  originals. 

Under  the  rules,  all  relevant,  material 
and  reliable  evidence  will  be  admitted  at 
the  hearing,  subject  to  the  exclusion  only 
of  unduly  repetitious  evidence  (§  12.80 
(c)).  Pursuant  to  §  12.80(d),  no  formal 
exception  to  an  adverse  ruling  would  be 
required;  it  will  be  sufficient  if  a  party 
makes  known  to  the  Administrative  Law 
Judge,  at  the  time  the  ruling  is  sought  or 
entered,  his  objections  to  the  action  be¬ 
ing  taken  and  his  grounds  for  so  object¬ 
ing.  With  respect  to  excluded  evidence, 
§  12.80(e)  permits  a  party  to  state  what 
he  intended  to  prove  by  the  excluded 
evidence  and  the  Administrative  Law 
Judge  is  authorized  to  receive  (although 
he  will  not  consider)  the  excluded  evi¬ 
dence  to  complete  the  record  for  possible 
appeal.  With  respect  to  specific  types  of 
evidence,  §  12.80(f)  through  (i)  provide 


that  affidavits  may  be  admitted  in  some 
circumstances  and  that  stipulations,  offi¬ 
cial  government  records  and  entries  in 
the  regular  course  of  business  will  gen¬ 
erally  be  admissible. 

Pursuant  to  §  12.81,  the  reporter  is 
required  to  transit  to  the  Hearing  Clerk 
the  transcript  of  the  testimony  and  the 
exhibits  introduced  as  soon  as  practicable 
after  the  close  of  the  hearing;  it  will 
be  the  responsibility  of  the  Hearing  Clerk 
to  advise  all  parties  of  the  date  upon 
which  the  transcript  was  filed.  There¬ 
after,  in  accordance  with  the  procedure 
set  forth  in  §  12.82  or  in  accordance  with 
such  alternative  procedures  as  the  Ad¬ 
ministrative  Law  Judge  may  prescribe, 
the  parties  will  be  afforded  the  opportu¬ 
nity  to  serve  and  file  proposed  findings 
of  fact  and  conclusions  of  law,  and  briefs 
in  support  of  their  position.*’  Require¬ 
ments  with  respect  to  the  form  and  con¬ 
tent  of  briefs  and  of  proposed  findings 
and  conclusions  are  set  forth  in  para¬ 
graphs  (c)  and  (d)  of  §  12.82.  Pursuant 
to  §  12.83  the  Administrative  Law  Judge 
will  be  permitted — ^but  not  required — to 
allow  oral  argument  prior  to  the  filing 
of  his  initial  decision. 

The  Administrative  Law  Judge  will 
make  an  initial  decision  in  each  repara¬ 
tion  proceeding  in  which  an  oral  hearing 
has  been  held  (§  12.84(a)).**  In  his  de¬ 
cision  he  is  required  to  determine  wheth¬ 
er  a  party  has  violated  any  provision  of 
the  Act,  or  any  rule,  regulations  or  order 
thereunder.  If  a  violation  is  found  to 
have  occurred,  he  is  also  required  to  de¬ 
termine  the  amount  of  damage  to  which 
a  party  is  entitled  and  enter  an  appro¬ 
priate  order  directing  payment  (§  12.84 
(b) ). 

'The  Commission  has  determined  to  in¬ 
clude  in  the  rules  a  provision  with  re¬ 
spect  to  the  recovery  of  costs  by  the  party 
in  whose  favor  a  judgment  is  entered 
(8  12.27(c)).  Section  12.27(c)  therefore 
permits  the  Administrative  Law  Judge, 
in  his  initial  decision,  to  award  costs  to 
the  successful  litigant  in  a  formal  ad¬ 
judicatory  proceeding.  Such  costs  may 
include  the  filing  fees  should  the  com¬ 
plainant  prevail. 

In  the  form  proposed,  §  12.84(c)  pro¬ 
vided  that  the  initial  decision  was  to  be 
filed  within  30  days  after  the  final  date 
allowed  for  the  submission  of  proposed 
findings,  conclusions  and  briefs.  As 
amended,  §  12.84(c)  provides  that  the 
initial  decision  will  be  filed  with  the 
Hearing  Clerk  and  a  copy  served  on  each 
party  as  soon  as  practicable  after  the 
final  date  allowed  for  the  submission  of 
proposed  findings,  conclusions  and  briefs. 


Pursuant  to  i  12.82(a)  the  complainant 
will  normally  be  required  to  serve  and  file 
proposed  findings,  conclusions  and  an  initial 
brief  within  45  days  after  the  close  of  the 
hearings.  Respondent’s  proposed  findings, 
conclusions  and  answering  brief  will  be  re¬ 
quired  within  30  days  after  service  of  the 
complainant’s  initial  submissions.  There¬ 
after  the  complainant  may  serve  and  file  a 
reply  brief  within  15  days. 

Where  an  oral  hearing  has  not  been  held, 
the  initial  decision  will  be  made  in  acccH-d- 
ance  with  the  summary  proceedings  set  forth 
in  Subpart  G,  discussed  below. 
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The  Administrative  Law  Judge  will, 
however,  attempt  to  hie  an  initial  de¬ 
cision  within  30  days  after  the  final  date 
allowed  for  the  submission  of  proposed 
findings,  conclusions  and  briefs. 

The  initial  decision  and  order  will  be¬ 
come  the  final  decision  and  order  of  the 
Commission  within  30  days  after  service, 
unless  the  Commission,  on  motion  of  a 
party  or  on  its  own  motion,  determines 
to  review  the  proceeding,  in  which  event 
the  decision  will  not  be  final  as  to  affected 
parties  imtil  after  the  Commission  has 
completed  its  review  (§  12.84(d)). 

SUMMARY  PROCEEDINGS 

The  Summary  Proceedings  set  forth  in 
Subpart  G  of  proposed  Part  12  will  be 
employed  in  all  cases  where  the  amount 
of  damage  claimed  in  a  complaint  (or 
coimterclaim)  does  not  exceed  $2,500  and 
an  oral  hearing  is  determine  by  the 
Commission  not  to  be  necessary  for  the 
adjudication  of  the  complaint  (or 
coimterclaim) .  It  may  also  be  employed 
where  the  parties  have  waived  the  op¬ 
portunity  for  an  oral  hearing  before  an 
A(iministrative  Law  Judge.  No  oral 
hearing  will  be  held  in  proceedings  con¬ 
ducted  pursuant  to  Subpart  G;  rather, 
as  contemplated  by  section  14(b)  of  the 
Act,  7  U.S.C,  18(b),  proof  in  support  of 
the  complaint  and  answer  may  be  sup¬ 
plied  in  the  form  of  depositions  or  other 
verified  statements  of  fact  (§  12.91). 

The  release  containing  the  proposed 
rules  reserved  the  discovery  procedure 
to  be  adopted  for  summary  proceedings 
(§12.92).  The  Commission  has  deter¬ 
mined  to  adopt  discovery  procedures 
which  are  to  be  applicable  to  all  repara¬ 
tion  proceedings,  i.e.,  both  summary  pro¬ 
ceedings  and  proceedings  in  which  an 
oral  hearing  before  an  Administrative 
Law  Judge  is  held.  Section  12.92,  there¬ 
fore,  incorporates  by  reference  the  dis¬ 
covery  provisions  of  §§  12.62  through 
12.66  and  makes  them  applicable  to  sum¬ 
mary  reparation  proceedings. 

Pursuant  to  proposed  §  12.93  the 
parties  would  be  required  to  serve  and 
file  with  the  Commission  copies  of  all 
depositions  or  otiier  verified  statements 
upon  which  they  rely  in  support  of  their 
pleadings.  Thereafter,  the  parties  will 
be  entitled  to  respond  to  evidence  to 
which  they  have  not  previously  re¬ 
sponded.  In  addition,  the  parties  will  be 
afforded  the  opportunity  to  file  proposed 
findings  and  conclusions  as  well  as  briefs 
supporting  the  allegations  contained  in 
their  pleadings  in  the  same  manner  and 
to  the  same  extent  as  will  be  permitted 
in  proceedings  involving  a  hearing 
(§  12.94). 

The  Presiding  Officer  is  required  to 
file,  as  soon  as  practicable  after  the  final 
date  allowed  for  filing  proposed  findings 
of  fact  and  briefs,  an  initial  decision 
and  order  which  shall  set  forth  the 
basis  for  his  determination  and  the 
amount  of  damages,  if  any,  to  which  a 
party  is  entitled  if  a  violation  of  the  Act 
or  any  rule,  regulation  or  order  there- 
imder  is  found  to  have  occurred  (§  12.95) . 
The  Presiding  Officer  may,  in  his  initial 
decision,  also  award  costs  to  the  party  to 
whose  favor  a  judgment  is  enter^ 


(§  12.95(c)).  The  Presiding  Officer  will, 
however,  attempt  to  file  an  initial  deci¬ 
sion  wtihin  30  days  after  the  final  date 
allowed  for  filing  proposed  findings  of 
fact  and  briefs.  The  initial  decision  and 
order  will  be  filed  with  the  Hearing  Clerk, 
who  will  serve  copies  on  the  parties 
(§  12.95(d)). 

Thereafter  the  initial  decision  and 
order  of  the  Presiding  Officer  will  become 
the  final  decision  of  the  Commission  \m- 
less  the  Commission,  on  motion  of  a  party 
or  on  its  own  motion,  determines  to  re¬ 
view  the  initial  decision,  in  which  event 
the  decision  will  not  be  final  as  to  af¬ 
fected  parties  imtil  after  the  Commission 
has  completed  its  review.  (Section  12.95 
(e)). 

The  Commission  received  a  comment 
suggesting  that  the  time  of  payment  of 
any  award  should  be  10  days  after  the 
decision  becomes  final.  The  Commission, 
upon  consideration  of  this  suggestion, 
has  determined  that  the  Presiding  Offi¬ 
cer  should  be  permitted  to  set  the  date 
by  which  payment  is  to  be  made  and  is 
therefore  adopting  §  12.95(d)  in  the 
form  proposed. 

REVIEW  OP  INITIAL  DECISIONS  BY  THE 
COMMISSION 

Subpart  H  of  the  proposed  rules, 

S§  12.101  and  12.102,  sets  forth  the  pro¬ 
cedures  by  which  the  Commission  may 
review  an  initial  decision  in  a  reparation 
proceeding.  Under  §  12.101,  the  Commis¬ 
sion  may,  in  its  discretion,  grant  review 
of  an  initial  decision  in  a  reparation  pro¬ 
ceeding  either  upon  its  own  motion  or 
upon  application  for  review  by  any  party. 
An  application  for  review  will  be  re¬ 
quired  to  be  served  and  filed  within 
fifteen  days  after  the  initial  decision  was 
served  upon  the  parties  (§  12.101(a)  (1) ) , 
and  will  be  required,  among  other  things, 
to  present  specific  issues  sought  to  be 
reviewed  and  set  forth  reasons  why  re¬ 
view  by  the  Commission  is  necessary  or 
appropriate  to  resolve  one  or  more  im¬ 
portant  issues  of  law  or  public  policy 
(§12. 101(a)  (2) ).  After  the  time  has  run 
in  which  a  response  may  be  filed 
(§  12.101(a)  (3)).  the  Commission  will 
decide  whether  to  grant  review,  based 
upon  the  application  and  response,  with¬ 
out  oral  argument  or  further  written 
presentation,  unless  the  Commission 
should  otherwise  duect  (§  12.101(a)  (5) ). 
Pursuant  to  §  12.101(b) ,  if  review  should 
be  granted,  Ihe  Hearing  Clerk  will  serve 
a  copy  of  the  order  granting  review  on 
each  of  the  parties. 

Unless  the  Commission  should  other¬ 
wise  direct,  only  the  Issues  presented  in 
the  application,  and  all  subsidiary  ques¬ 
tions  fairly  subsumed  thereto,  will  be 
considered  by  the  Commission  (§12.101 
(b) ) .  Briefs  {ind  appendices  to  briefs  will 
be  filed  in  accordance  with  general  pro¬ 
visions  contained  in  the  Commission’s 
rules  of  practice,  except  that  the  brief 
of  the  party  who  sought  review  will  be  re¬ 
quired  to  b^  filed  within  30  days  after 
service  of  notice  that  the  initial  decision 
will  be  reviewed  (§  12.101(d) ).  If  the 
Commission  decides  on  its  own  motion  to 
grant  review,  the  complainant  will  be  the 
party  who  will  file  the  initial  brief  within 
that  period. 


The  rules  in  the  form  proposed  did  not 
have  provisions  with  respect  to  aitoen- 
dices  to  briefs.  The  rules  as  adopted,  how¬ 
ever,  specifically  incorporate  the  applica¬ 
ble  appendix  provisions  of  the  rules  of 
practice,  which  have  been  adopted  by 
the  Commission.  (§  12.101(d)). 

Whether  oral  argument  will  be  per¬ 
mitted  is  a  matter  that  will  rest  in  the 
sole  discretion  of  the  Commission;  If  oral 
argument  is  permitted,  it  will  be  con¬ 
ducted  in  the  manner  that  the  general 
rules  of  practice  prescribe. 

When  the  Commission  determines  to 
review  an  initial  decision,  the  record  of 
the  proceeding  will  be  made  available  to 
the  Commission  pursuant  to  §  12.102.  For 
this  purpose  the  record  will  include  all 
documents  filed  in  the  proceeding  from 
the  time  the  complaint  was  originally 
filed;  all  briefs  and  memoranda  that  were 
submitted;  the  transcript  of  testimony  (if 
any)  and  exhibits;  and  all  orders  entered 
to  the  course  of  the  proceeding,  as  well  as 
the  initial  decision. 

Accordingly,  the  Commission  hereby 
adopts  the  following  Part  12  to  Chapter 
17  of  the  Code  of  Federal  Regulations 
pursuant  to  authority  of  section  14  of  the 
Commodity  Exchange  Act,  as  amended.  7 
U.S.C.  18  and  7  U.S.C.  483a. 

Subpart  A — Ganaral  Information 

Sec. 

12.1  Scope  and  applicablUty  of  rules  prac¬ 

tice  relating  to  reparation  proceed¬ 
ings. 

12.2  ApplicabUity  of  other  rules  of  prac¬ 

tice  promulgated  under  the  com¬ 
modity  Futures  Trading  Commis¬ 
sion  Act. 

12.3  Definitions. 

12.4  Business  address;  hours. 

12.6  Suspension,  amendment,  revocation 
and  waiver  of  rules. 

12.6  Computation  of  time. 

12.7  Changes  of  time  permitted  for  filing. 

12.8  Date  of  entry  of  orders. 

12.9  Ex  parte  communications  in  repara¬ 

tion  proceedings. 

12.10  Separation  of  functions. 

12.11  Appearance  and  practice  before  the 

commission. 

Subpsrt  B — Initial  Procedure  With  Respect  to 
Reparation  Complaints 

See. 

12.21  Complaint. 

12.22  Notification  to  registrant  of  com¬ 

plaint. 

12.23  Response  to  complaint. 

12.24  Reply. 

12.25  Investigation  of  complaint. 

12.26  Effect  of  failure  to  file  an  answer  or 

reply;  default. 

12.27  Filing  fees. 

Subpart  C — Institution  and  Settiement  of  Formal 
Adiudicatory  Proceeding 

Sec. 

12.31  Institution  of  formal  adjudicatory 

proceeding. 

12.32  Discontinuance  of  proceeding. 

12.33  Admissions  of  partial  liability. 

12.34  Settlement — statements  of  satisfac¬ 

tion  and  discontinuance  of  pro¬ 
ceedings. 

Subpart  D — Fdrmal  Adjudicatory  Proceeding 
Sec. 

12.41  Docketing  of  proceeding. 

12.42  Assignment  to  presiding  officer. 

12.43  Functiohs  and  responsibilities  of  the 

Presiding  Officer. 

12.44  Disqualification  of  Presiding  Officer. 

12.45  Amendments  and  supplemental  pro¬ 

ceedings. 
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12.46  Motions. 


12.47 

Interlocutory  review  by  tbe  Oomxnto- 
slon. 

12.48 

Service. 

12.49 

Service  of  decisions  and  orders. 

12.60 

Designation  of  pwson  to  receive 
service. 

12M 

Filing  of  documents  with  the  Hear¬ 
ing  Clerk. 

12.52 

Formallttoe  of  filing. 

12.53 

Subscription. 

Subpart  E— Prahaarfng  Confaraticas  anS 
Diacovary 

Sec. 

12.61 

Conferences;  procedural  matters. 

12.62 

Discovery, 

12.63 

Production  of  documents  and  tangi¬ 
ble  things. 

12.64 

Depositions  on  written  interroga¬ 
tories. 

12.65 

Admissions. 

12.66 

Sec. 

Consequences  of  tbe  failure  of  a  party 
to  comply  with  a  diecov^  notice 
or  request. 

Subpart  F — Hearings 

12.71 

Oral  bearings. 

12.72 

Consolidations . 

12.73 

Public  hearings. 

12.74 

Subpoenas. 

12.75 

Motions  to  quash  Subpoena. 

12.76 

Service  of  Subpoenas. 

12.77 

Enforcement  of  Subpoenas. 

12.78 

Record  of  hearing. 

12.79 

Conduct  of  the  bearing. 

12.80 

Evidence. 

12.81 

Filing  tbe  transcript  of  evidence. 

12.82 

Proposed  findings  and  conclusions; 

briefs. 

12.83 

Oral  arguments. 

1204 

Sec. 

Initial  declson. 

Subpart  G — Summary  Proceedings 

12.91 

Presiding  Officer;  evidence. 

12.92 

Discovery. 

12.93 

Submission  of  evidence. 

12.94 

Proposed  findings  and  conclusions; 
brtefs. 

12.95 

Initial  decision. 

Subpart  H — Commission  Roviow  of  Initial 
Docislons  in  Repaiatioa  Pnicoorlings 

Sec. 

12.101  Application  for  commission  review. 

12.102  The  Record  of  Proceeding. 

AxjTHORrrr:  (Puh.  L.  93-463,  Sec.  14,  88 
Stat.  1389,  (7  US.C.  18;  7  UJ3.C.  483a) .) 

Subpart  A — General  Information 

§  12.1  Scope  and  applicability  of  rules  of 
practice  relating  to  reparation  pro¬ 
ceedings. 

These  rules  of  practice  are  tu^plicable 
to  reparation  proceedings  pursuant  to 
section  14  of  the  Commodity  Exchange 
Act,  as  amended,  7  U.S.C.  18.  The  rules 
in  this  part  shall  be  construed  liberally 
so  as  to  secure  the  just,  speedy  and  ln> 
expensive  determination  of  the  issues 
presented  with  full  protection  lor  the 
rights  of  all  parties  to  the  proceedings 
envisioned  by  the  Commodity  Exchange 
Act,  as  amended. 

§  12.2  Applicability  of  other  rules  of 
practice  promulgated  under  the  Com¬ 
modity  Futures  Trading  Commission 
Act. 

Unless  specifically  made  applicable, 
other  Rules  of  Practice  promulgated 
under  the  Commodity  Exchange  Act,  as 
amended,  shall  not  to  reparation 
proceedings. 


S  12.3  Definitioiu. 

For  purposes  of  this  part: 

(a)  "Act**  means  the  Commodity  Ex¬ 
change  Act.  as  amccded.  7  n.S.C.  1. 
et  seq.; 

(b)  “Administrative  Law  Judge” 
means  an  administrative  law  judge  ap¬ 
pointed  pursuant  to  the  provisions  of  5 
UR.C.  3105; 

(c)  “Administrative  Procedure  Act” 
means  those  provisions  of  the  Adminis¬ 
trative  Procedure  Act,  as  codified,  which 
are  contained  in  5  U.S.C.  551  through 
559. 

(d)  “Commission”  means  the  Com¬ 
modity  Futures  Trading  Commission; 

(e)  “C(Mnplainant”  means  a  person 
who  has  applied  to  the  Commission  seek¬ 
ing  a  reparation  award  pursuant  to  Sec¬ 
tion  14  of  the  Act,  7  UJS.C.  18: 

(f)  “Complaint”  means  any  document 
initiathig  a  reparation  proceeding  pur¬ 
suant  to  section  14(a)  of  the  Act,  7  U.S.C. 
18(a),  whettier  designated  a  complaint 
or  petition  or  otherwise; 

(g)  “Division  of  Enforcement”  means 
that  (^ce  in  the  Commission  which, 
among  other  things,  prosecutes  in  ac¬ 
cordance  with  the  Commission’s  rules  of 
practice  contained  in  Part  10  of  this 
chapter; 

(h)  “Hearing”  means  that  part  of  a 
proceeding  which  involves  the  submis¬ 
sion  of  evidence,  either  by  oral  presenta¬ 
tion  or  written  submission; 

(i)  “Hearing  Clerk”  means  that  mem¬ 
ber  of  the  Commission’s  staff  designated 
as  such  In  Ihe  Commission’s  OfiBce  of 
Hearings  and  Appeals; 

(j)  “Order”  means  the  whole  or  any 
part  of  a  final  procedural  or  substantive 
disposition  of  a  reparation  proceeding  by 
the  Commission  or  by  the  Presiding 
Officer; 

(k)  “Party”  includes  a  complainant,  re¬ 
spondent  and  any  other  person  or  agency 
named  or  admitted  as  a  party  to  a  repa¬ 
ration  proceeding; 

(l)  “Person”  includes  an  individual, 
partnership,  corporation,  association,  ex¬ 
change  or  other  entity  or  organization; 

(m)  “Petition”  means  any  document 
initiating  a  reparation  proceeding  pur¬ 
suant  to  section  14(a)  of  the  Act,  7 
U.S.C.  18(a),  whether  designated  a  peti¬ 
tion  or  complaint' or  otherwise; 

(n)  “Pleading”  means  the  complaint, 
the  answer  to  the  complaint,  any  sup¬ 
plement  or  amendment  thereto,  and  any 
reply  that  may  be  permitted  to  any 
answer,  supplement  or  amendment; 

(o)  “Presiding  Officer”  means  (a)  an 
Administrative  Law  Judge  in  all  matters 
where  the  amount  of  damages  claimed 
exceeds  $2,500,  and  all  cases  where  the 
amoimt  of  damages  claimed  is  less  than 
$2,500  but  where  the  Commission  has  de¬ 
termined  that  a  hearing  is  necessary;  and 
(b)  a  member  of  the  Ccmimlssion,  an 
Administrative  Law  Judge,  a  Hearing 
Officer,  or  such  other  (Commission  em¬ 
ployee  as  may  be  designated  by  the  Com¬ 
mission  to  conduct  the  proceeding  in  all 
other  matters  where  the  amount  of  dam¬ 
ages  claimed  in  the  complaint  is  less  than 
$2,500; 

(p)  “Proceeding”  includes  any  repara¬ 
tion  proceeding  and  any  proceeding  con¬ 


ducted  pursTiant  to  the  niles  oi  practice 
set  forth  in  Part  10  of  thi.«t  chapt^; 

(Q)  “Registrant”  means  any  parson 
registoed  under  section  4d.  4e,  4k  or  4m 
of  the  Commodity  Exchsnge  Act,  as 
amended,  as  a  futures  commission  mer¬ 
chant,  floor  broker,  person  associated 
with  a  futures  commission  merchant  or 
agents  thereof,  commodity  trading  ad¬ 
visor  or  ccmunodity  pool  operator; 

(r)  “Respondent”  means  any  person 
against  whom  a  complainant  seeks  a  rep¬ 
aration  award  pursuant  to  Section  14 
of  theAct,7U.S.C.  18; 

(s)  “Reparation  award”  refers  to  the 
amovmt  of  damages  a  respondent  may  be 
ordered  to  pay  as  provided  in  section 
14(e)  of  the  Act,  7  UJS.C.  18(e) ; 

(t)  “Reparation  proceeding”  means  a 
proceeding  pursuant  to  which  a  com¬ 
plainant  seeks  a  reparation  award 
against  one  or  more  respondents  in  ac¬ 
cordance  with  section  14  of  the  Act,  7 
U.S.C.  18; 

§  12.4  Business  address ;  bonrs. 

The  principal  office  of  the  Commission, 
is  located  at  1120  Connecticut  Avenue, 
NW.,  Washington,  D.C.  20036,  telephope : 
(202)  54-3031.  It  Is  open  each  day,  ex¬ 

cept  Saturdays,  Sundays  and  legal  pub¬ 
lic  holidays  from  8:15  a.m.  to  at  least 
4:45  p.m.,  eastern  standard  time  or  east¬ 
ern  daylight  savings  time,  whichever  is 
currently  in  effect  in  Washington,  D.C. 

If  Commissioh  personnel  are  present  in 
the  offices  after  4:45  p.m.,  they  may,  at 
their  discretion,  accept  documents  for 
filing  and  serve  the  public  in  other  mat¬ 
ters  within  the  scope  of  this  part.  Legal 
holidays  Include  New  Year’s  Day,  Wash¬ 
ington’s  Birthday,  Memorial  Day,  Inde¬ 
pendence  Day,  Labor  Day,  Columbus  Day, 
Veterans  Day,  Thanksgiving  Day,  Christ¬ 
mas  Day,  and  any  other  legal  holidays 
recognized  by  the  Federal  Government. 

§  12.5  Supension,  amendment,  revoca¬ 
tion  and  waiver  of  roles. 

(a)  These  rules  may,  from  time  to  time, 
be  suspended,  amended  or  revoked  in 
whole  or  in  part.  Notice  of  such  action 
will  be  published  in  the  Federal  Regis¬ 
ter. 

(b)  In  the  interest  of  expediting  de¬ 
cision  or  to  prevent  undue  hardship  on 
any  party  or  for  other  good  cause  the 
Commission  may  order  the  adoption  of 
expedited  procedures  and  may  waive  any 
rule  in  Bubparts  D  through  H  of  this  part 
in  a  particular  case  and  may  order  pro¬ 
ceedings  in  accordance  with  its  direction 
upon  a  determination  that  no  party  will 
be  prejudiced  and  that  the  ends  of  jus¬ 
tice  will  be  served.  Reasonable  notice 
shall  be  given  to  all  parties  of  any  action 
taken  pursuant  to  this  provision. 

(c)  The  Presiding  Officer,  to  expedite 
decision  or  to  prevent  undue  hardship 
on  any  party  may  waive  any  rule  in  Sub¬ 
parts  D  through  G  of  this  part,  when 
neither  party  is  prejudiced  thereby.  Rea¬ 
sonable  notice  shall  be  given  all  pcurties 
of  any  action  taken  pursuant  to  this 
provision. 

§  12.6  Compiitaticm  of  6iiie. 

In  computing  any  period  of  time  pre¬ 
scribed  by  these  ndes  or  allowed  by  the 


KOEtAl  RfCtSTER,  VOU  41,  NO.  18— TUESDAY,  JANUARY  27,  1976 


Commission,  or  the  Presiding  Officer,  the 
day  of  the  act,  event,  or  default  from 
which  the  desigmated  period  of  time  be¬ 
gins  to  run  is  not  to  be  included.  The  last 
day  of  the  period  so  computed  is  to  be 
included  unless  it  is  a  Saturday,  a  S\m- 
day,  or  a  legal  holiday,  in  which  event 
the  period  nms  xmtil  the  end  of  the  next 
day  which  is  not  a  Saturday,  a  Sunday  or 
a  legal  holiday.  Intermediate  Saturdays, 
Sundays,  and  legal  holidays  shall  be  ex¬ 
cluded  from  the  computation  only  when 
the  period  of  time  prescribed  or  allowed 
is  less  than  seven  (7)  days. 

§  12.7  Changes  of  time  permitted  for 

filing. 

Except  as  otherwise  provided  by  law 
or  by  these  rules,  for  good  cause  shown, 
the  Commission,  or  the  Presiding  Officer 
before  whom  a  matter  is  then  pending, 
on  their  own  motion  or  the  motion  of  a 
party,  may  at  any  time  extend  or  shorten 
the  time  limit  prescribed  by  the  rules  for 
filing  any  document.  In  any  instance  in 
which  a  time  limit  is  not  prescribed  for 
an  action  to  be  taken  in  a  proceeding, 
the  Commission  or  the  Presiding  Officer 
may  set  a  time  limit  for  that  action. 

§  12.8  Date  of  entry  of  orders. 

In  computing  any  period  of  time  in¬ 
volving  the  date  of  the  entry  of  an  order 
the  date  of  entry  shall  be  the  date  the 
order  is  served  with  the  Hearing  Clerk. 

§  12.9  Ex  parte  communications  in  rep¬ 
aration  proceedings. 

(a)  Except  as  authorized  by  law,  or 
specifically  permitted  in  these  rules,  the 
Presiding  Officer  shall  not  consult  with 
any  person  or  any  party  upon  any  fact 
in  issue  except  upon  notice  and  oppor¬ 
tunity  for  all  parties  to  participate. 

(b)  A  written  or  oral  communication 
involving  any  substantive  or  procedural 
issue  in  the  proceeding  shall  be  deemed 
an  ex  parte  communication,  imless  the 
communication  is  made  with  due  notice 
to  all  other  parties.  Any  ex  parte  com¬ 
munication  in  writing  shall  be  made  pub¬ 
lic  by  the  Presiding  Officer  by  placing 
it  in  the  correspondence  file  of  the 
docket.  If  the  ex  parte  communication 
is  received  orally,  a  memorandum  set¬ 
ting  forth  the  substance  of  the  communi¬ 
cation  shall  be  made  and  filed  in  the 
correspondence  section  of  the  docket.  In 
either  case,  notice  of  such  communica¬ 
tion  will  be  given  to  the  parties. 

§  12.10  Separation  of  functions. 

(a)  A  Presiding  Officer  will  not  be  re¬ 
sponsible  to  or  subject  to  the  supervision 
or  direction  of  any  officer,  employee,  or 
agent  of  the  Commission  engaged  in  the 
performance  of  investigative  or  prosecu¬ 
torial  fiuictions  for  the  Commission. 

(b)  No  officer,  employee,  or  agent  of 
the  Federal  Government  engaged  in  the 
performance  of  investigative  or  prosecu¬ 
torial  functions  in  connection  with  any 
proceeding  shall,  in  that  proceedhig  or 
a  factually  related  proceeding,  partici¬ 
pate  or  advise  in  the  decision  of  the 
Presiding  Officer,  except  as  a  witness  or 
counsel  In  the  proceeding,  without  the 
express  written  consent  of  the  respond- 


RULES  AND  REGULATIONS 

ents  in  the  proceeding.  Hxls  provision 
■«tba.ii  not  apply  tq  the  Conun isskm  or 
a  member  or  members  the  Commis¬ 
sion. 

§  12.11  Appearance  and  practice  before 
the  CommiMion. 

(a)  Appearance — (1)  By  non-attor~ 
neys.  An  individual  may  appear  pro  se 
(in  his  own  bdialf),  a  monber  of  a 
partnership  may  represent  the  pMtner- 
ship,  a  bona  fide  officer  of  a  corporation, 
trust  or  association  may  represent  the 
corporation,  trust  or  association. 

(2)  By  attorneys.  An  attomey-at-law 
who  is  admitted  to  practice  b^ore  the 
highest  Court  of  any  State  or  territOTy 
or  of  the  District  of  Colmnbia,  who  has 
not  been  suspended  or  disbaCTed  from 
appearance  and  practice  before  the 
Commission  in  accordance  with  provi¬ 
sions  of  Part  14  of  this  Chapter  may  rep¬ 
resent  parties  £is  an  attorney  in  proceed¬ 
ings  before  the  Commission. 

(b)  Practice  Before  the  Commission. 
Any  person  may  practice  before  the  Cwn- 
mission  in  connection  with  a  reparation 
proceeding  who  has  not  been  suspended 
or  disbarred  from  appearance  or  prac¬ 
tice  before  the  Commission  in  accord¬ 
ance  with  provisions  of  Part  14  of  this 
ChsLpter. 

(c)  Debarment  of  Counsel  or  Repre¬ 
sentative  by  Presiding  Officer  During  the 
Course  of  a  Proceeding.  (1)  Whenever, 
while  a  proceeding  is  pending  before  him, 
the  Presiding  Officer  finds  that  a  person 
acting  as  counsel  or  representative  for 
any  party  to  the  proceeding  is  guilty 
of  contemptuous  conduct,  the  Presiding 
Officer  may  order  that  such  person  be 
precluded  from  further  acting  as  coun¬ 
sel  or  representative  in  such  proceed¬ 
ing.  An  immediate  appeal  to  the  Com¬ 
mission  may  be  taken  from  any  such 
order,  pursuant  to  the  provisions  of 
§  12.47,  but  the  proceeding  shall  not  be 
delayed  or  superseded  pending  disposi¬ 
tion  of  the  api}eal;  Provided,  That  the 
Presiding  Officer  may  suspend  the  pro¬ 
ceedings  for  a  reasonable  time  for  the 
purpose  of  enabling  the  party  to  obtain 
other  counsel  or  representative. 

(2)  Whenever  the  Presiding  Officer 
has  issued  an  order  precluding  a  person 
from  further  acting  as  counsel  or  repre¬ 
sentative  in  the  proceeding,  the  Presid¬ 
ing  Officer,  within  a  reasonable  time 
thereafter,  shall  submit  to  the  Commis¬ 
sion  a  report  of  the  facts  and  circum¬ 
stances  smrounding  the  issuance  of  the 
order  and  shall  recommend  what  action 
the  Commission  shoiild  take  respecting 
the  appearance  of  such  person  as  coim- 
sel  or  representative  in  other  proceedings 
before  the  Commission. 

Subpart  B — Initial  Procedure  With  Respect 
to  Reparation  Complaints 

§  12.21  Complaint. 

Any  person  cmnplaining  of  any  viola¬ 
tion  of  any  pro^ion  of  the  Act  or 
any  rule,  regulation,  or  order  there¬ 
under  by  any  person  registered  with 
the  Commission  imder  sections  4r, 
4e,  4k  or  4m  of  the  Act  as  a 
futures  commission  merchant,  floor 
bnAer,  person  associated  with  a  futures 
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commission  merchant  or  agents  thereof, 
commodity  trading  advisor  or  commodity 
pool  operator  may,  at  any  time  within 
two  years  after  the  cause  of  action  ac¬ 
crues,  apply  to  the  Commission  for  a 
reparation  award  by  petitioning  the 
Commission  to  determine  the  amovmt  of 
damage,  if  any,  to  which  the  complainant 
is  entitled  as  a  result  of  the  violation 
and  to  issue  an  order  directing  the  of¬ 
fender  to  pay  that  amount  to  the  com¬ 
plainant  on  or  before  a  date  fixed  by  the 
order;  Provided,  That  no  such  applica¬ 
tion  shall  be  considered  with  respect  to 
claims  that  arose  prior  to  January  23, 
1975. 

(a)  Form  of  complaint.  A  complsdnt 
submitted  to  the  Cmnmisslon  pursuant 
to  this  section  shall  briefly  state  the  facts 
that  are  claimed  to  constitute  a  viola¬ 
tion  of  any  provision  of  the  Act  or  any 
rule,  regulation  or  order  thereunder.  The 
facts  should  be  set  forth  in  a  manner 
that  will  permit  each  fact  to  be  admitted 
or  denied,  as  the  case  may  be,  by  the 
person  or  persons  alleged  to  have  com¬ 
mitted  the  violations.  Eku:h  complaint 
shall  include: 

(1)  The  name  and  residence  address  of 
the  complainant; 

(2)  The  name  and  address,  if  known, 
of  each  person  alleged  in  the  complaint 
to  have  violated' the  Act  or  any  rule, 
regulation  or  order  thereunder; 

(3)  If  possible,  the  specific  provisions 
of  the  Act,  rule,  regulation  or  order 
claimed  to  have  been  violated ; 

(4)  All  relevant  facts  concerning  each 
and  every  act  or  ommlssion  which  it  is 
claimed  constitute  a  violation,  including 
the  date  and  place  of  each  alleged  act 
or  omission; 

(5)  Facts  showing  the  manner  in 
which  it  is  claimed  the  complainant  was 
injured  by  the  alleged  violaticms; 

(6)  The  amount  of  damages  the  com¬ 
plainant  claims  to  have  suffered  and  the 
method  by  which  those  damages  have 
been  computed;  and 

(7)  A  statement  that  no  arbitration 
proceeding  or  civil  court  lltig;ation,  based 
on  the  same  facts  set  forth  and  against 
the  same  parties  named  as  respondents 
in  the  complaint,  has  been  instituted 
or  is  presently  pending. 

(b)  Subscription  and  verification  of 
the  complaint:  exhibits.  Each  complaint 
shall  be  signed  personally  by  an  individ¬ 
ual  complainant  or  by  a  duly  authorized 
officer  or  agent  of  a  complainant  who  is 
not  a  natural  person.  His  signature  shall 
be  given  imder  oath  attesting  either  that 
he  knows  the  facts  set  forth  in  the  com¬ 
plaint  to  be  true,  or  that  he  believes 
the  facts  set  forth  to  be  true,  in  which 
event  the  information  upon  which  he 
formed  that  belief  shall  be  set  forth 
with  particularity.  A  true  c<»>y  of  each 
and  every  document  poss^sed  by  or 
available  to  the  complainant  which  evi¬ 
dences  the  facts  set  forth  in  the  com¬ 
plaint  shall  be  annexed  to  the  com¬ 
plaint. 

(c)  Time  and  place  of  filing  of  com¬ 
plaint.  A  complaint  shall  be  filed  by  de¬ 
livering  a  copy  thereof,  in  prcHier  form, 
to  the  Commission  at  its  principal  offices 
in  Washington,  D.C.,  addressed  to  the 
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attention  of  the  Reparations  Section.  The 
complaint  may  be  filed  in  person.  diiHug 
normal  business  hours,  or  by  mafl. 

(d)  Bond  required  if  comvlainant  is 
non-resident.  If  a  petition  for  repara¬ 
tions  is  filed  by  a  non-resident  of  the 
United  States,  the  complainant  «haii 
first  file  a  bond  in  double  the  amount  of 
the  claim  either  with  a  surety  company 
approved  by  the  Treasury  Department 
of  the  United  States  as  surety  or  with 
two  personal  siireties,  each  of  whom 
shall  be  a  citizen  of  the  United  States 
and  shall  q\ialify  as  fixumcially  responsi¬ 
ble  for  the  entire  amount  of  the  bond. 
The  bond  shall  run  to  the  respondent 
and  be  conditioned  upcm  the  payment  of 
(1)  costs,  including  reasonable  attorney’s 
fees,  for  the  respondent  if  the  respondent 
shall  prevail;  and  (2)  any  r^iaratlon 
award  that  may  be  issued  by  the  Com¬ 
mission  against  the  complainant  cm  any 
counterclaim  asserted  by  respemdent: 
Provided,  That  the  furnishing  of  a  bond 
may  be  waived  if  the  ccanplainant  is  a 
resident  of  a  country  which  permits 
filing  of  a  complaint  by  a  resident  of  the 
United  States  against  a  citizen  of  that 
coimtry  without  the  furnishing  of  a 
bond. 

S  12.22  ^  Notification  to  registrant  of  com¬ 
plaint. 

If,  in  the  opinion  of  the  Commission, 
the  facts  set  forth  in  a  complaint  war¬ 
rant  such  action,  a  copy  of  the  ocnn- 
plalnt,  together  with  any  attachments 
thereto,  shall  be  forwarded  by  registered 
mail,  certified  mail,  or  otherwise  by  the 
Commission  to  each  registrant 
therein  at  an  office  previously  designated 
with  the  Commission  by  the  registrant 
for  receipt  of  reparation  ccnnplaints  or, 
if  no  such  designation  has  been  filed  with 
the  Commission,  at  the  registrant’s  min- 
cipal  place  of  business  as  shown  in  the 
records  of  the  CommiitRiftn  Hie  com¬ 
plaint  shall  not  be  forwarded  If  it  ap¬ 
pears,  in  the  opinion  of  the  Commission, 
that  the  alleged  facts,  even  if  true,  do 
not  evidence  a  violation  of  the  Act  or 
any  nile  or  regulation  or  order  there¬ 
under  or  do  not  show  that  the  ccnnplain- 
ant  suffered  damages  as  a  result  of  the 
alleged  violation.  If  the  Commission 
should  determine  not  to  forward  the 
complaint  to  the  registrant  in  accordance 
with  this  secticm,  no  proceeding  shall  be 
held  thereon  and  the  complainant 
be  notified  to  that  effect,  but  this  de¬ 
cision  shall  be  without  prejudice  to  the 
right  of  the  complainant  to  seek  such 
alternate  forms  of  relief  as  may  be 
available. 

§  12.23  Response  to  complaint. 

Within  forty-five  (45)  days  after  the 
complaint  was  forwarded  by  registered 
mall,  certified  mail,  or  otherwise  to  the 
registrant,  or  withhi  such  further  time 
as  the  CTmnmission  may  permit,  each 
registrant  shall  either  satisfy  the  com¬ 
plaint  or  answer  it  in  writing. 

(a)  Satisfaction  of  Complaint.  A  reg¬ 
istrant  may  satisfy  the  complaint  by 
paying  to  the  complainant  either  the 
amount  to  which  the  comi^&lnant 
to  be  entitled  as  set  forth  in  the  com¬ 


plaint  or  such  other  amount  as  the  com¬ 
plainant  will  accept  in  of 

his  claim.  If  a  complaint  is  a 

notice  of  satisfaction  and  withdrawal 
of  the  complaint  as  to  that  registrant, 
duly  executed  by  the  complainant 
registrant  before  a  notary  public, 
be  filed  with  the  Commission  in  substan¬ 
tially  the  following  form; 

[Caption] 

Registrant - having  sat- 

[Marne] 

Isfled  the  reparation  complaint  filed  against 

him  on _ ,  by _ 

[Date]  [Nainei  ’ 

that  complaint  Is  hereby  withdrawn.  Regis¬ 
trant,  by  satisfying  that  complaint  neither 
admits  near  demes  violating  any  provision 
of  the  Commodity  Exchange  Act,  as  amended, 
or  any  rule,  regulation  ot  order  thereunder. 


Complainant 


Registrant 

[Jurat] 

If  the  complainant  should  fall  or  refuse 
to  execute  a  notice  of  satisfaction  and 
withdrawal  of  the  complaint  after  the 
registrant  has  paid  the  complainant  the 
amount  to  which  the  complainant 
claimed  to  be  watitled,  the  registrant  may 
serve  upon  the  comidainant  and  file  with 
the  Commission  an  affidavit  of  satisfac¬ 
tion  setting  forth  facts  showing  that  the 
payment  has  been  made.  Upon  the  filing 
(rf  a  notice  of  satisfaction  and  with¬ 
drawal  of  the  complaint  as  to  a  regis¬ 
trant,  the  proceeding  shall  be  discon¬ 
tinued  as  to  that  registrant  and  no  rep- 
M&tlon  award  rtiall  thereafter  be  en¬ 
tered  against  that  registrant  in  favor  of 
tiiat  complainant  based  upon  the  viola¬ 
tions  alleged  in  that  complaint,  m  the 
rtisence  of  objection  thereto  by  the  com- 
I^ainant,  an  affidavit  of  satisfaction 
have  the  same  effect  as  a  notice  of  sat¬ 
isfaction  and  withdrawal  of  the  com¬ 
plaint. 

(b)  Anstoer — (1)  Form  and  content. 
The  answer  shall  contain  a  precise  and 
detailed  statement  of  the  facts  which 
constitute  the  grounds  for  d^ense,  and 
shall  specifically  admit,  deny,  or  ei^aln 
each  of  the  allegations  of  the  complaint. 
If  the  registrant  is  without  knowledge 
or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  an  afiegation,  he  shaU 
so  state,  and  this  win  have  the  effect 
of  a  dmlal.  An  answer  may  state  that 
the  registrant  admits  all  of  the  allega- 
ti(ms  of  the  complaint,  or  admits  liabil¬ 
ity  for  a  pOTtion,  but  not  an,  of  the 
amount  claimed  as  damages,  leach  an¬ 
swer  shaU  be  signed  personally  by  an 
individual  registrant  or  by  a  duly  au¬ 
thorized  officer  or  agent  of  the  registrant 
(who  has  knowledge  of  the  matters  set 
forth  in  the  complaint)  if  the  registrant 
is  not  a  natural  person.  His  signature 
shall  be  given  under  oath  attesting  that 
he  has  read  the  answer;  that  to  the  best 
of  his  knowledge.  Infonnation  and  bdlef 
there  is  good  ground  to  support  it;  and 
that  it  is  not  interposed  for  delay.  Where 
a  complainant  alleges  facts  tending  to 
prove  that  one  or  more  employees  or 
agents  of  a  registrant  have  participated 
in  the  alleged  violaticMis,  they  shall  each 


separately  subscribe  to  and  verify  the 
answer  or  state  undm:  oath,  in  a  docu¬ 
ment  appended  to  the  answer,  why  they 
have  not  done  so.  To  the  extent  that  the 
pleading  is  not  based  upon  his  posonal 
knowledge  he  shall  set  forth  with  par¬ 
ticularity  the  information  upon  which 
he  believes  there  is  good  ground  to  sup¬ 
port  the  answer.  A  true  copy  of  each 
and  every  document  possessed  by  or 
available  to  the  registrant,  which  sup- 
^rt  the  denials  or  other  matters  of  de¬ 
fense  set  forth  in  the  answer,  rfifti]  be 
annexed  to  the  answer  imless  they  have 
been  annexed  to  the  complaint. 

(2)  Counterclaims.  An  answer  may  set 
forth  as  a  counterclaim  facts  «tii«»c<ng  a 
violation  and  a  request  for  a  reparation 
award  that  would  be  a  proper  subject 
for  a  complaint  under  S  12.21  or  any 
claim  which  at  the  time  the  complaint  is 
so^ed  the  registrant  has  against  the 
complainant  if  it  arises  out  of  the  trans¬ 
action  or  occurroace  or  series  of  trans¬ 
actions  or  occurrences  set  forth  in  the 
comidaint. 

(S)  Affidavit  of  service.  TTie  registrant 
shall  file  with  his  answer  an  affidavit 
showing  that  he  has  served  a  true  c(w>y 
of  the  answer  upon  the  complainant, 
either  personally  or  by  maU  addressed 
to  the  complainant  at  the  address  set 
forth  in  the  complaint. 

§  12.24  Reply. 

If  the  answer  asserts  a  counterclaim, 
the  complainant  shall  file  a  reply  to  the 
counterclaim  with  the  Commission 
within  thirty  (30)  days  after  service  of 
the  answer.  The  reply  shajl  be  strictly 
cmifined  to  the  matters  alleged  in  the 
countmxlalm.  and  shall  in  all  respects 
conform  to  the  requbraneots  set  forth 
In  §  12.23(b)  with  respect  to  the  form 
and  content  and  other  requirements 
concerning  an  answer.  A  complainant 
may  satisfy  a  counterclaim,  as  if  it  were 
a  complaint,  in  the  manner  set  forth  in 
§  12.23(a). 

§  12.25  Investigatkm  of  complaint. 

If  there  {U)pears  to  be,  in  the  opinion 
of  the  Commission,  any  reasonable 
grounds  for  Investigating  any  complaint 
made  in  accordance  with  S  12.21  the 
Commlssicm  may  investigate  such  omn- 
plalnt  to  the  extent  and  in  such  manner 
as  it,  in  its  sole  discretion,  may  deem 
appropriate.  If  an  investigation  is  un¬ 
dertaken,  the  Commission  may,  in  its 
discretion,  for  that  reason  delay  institu¬ 
tion  of  a  formal  r^aration  proceeding. 

§  12.26  Effect  of  failure  to  file  answer  or 
reply;  defavlt. 

(a)  Findings  and  conclusions.  Failure 
timely  to  file  an  answer  to  a  ccunplaint 
(»*  a  reply  to  a  cotmterclaim  >tha.n  be 
treated  as  an  admission  of  the  allega¬ 
tions  of  the  cmnplaint  or  counterclaim, 
shall  constitute  a  waiver  of  hearing  on 
the  facts  set  fmrth  in  toe  (xxnplaint  or 
counterclaim,  and  shall  result  in  the  in¬ 
stitution  of  a  formal  adjudicatory  pro¬ 
ceeding  in  accordance  with  S  12.31  upon 
the  payment  of  the  awropriate  filing  fee 
set  forth  in  1 12.27  by  either  the  oom- 
piainant  or  registrant.  The  previously 


FEDERAL  REGISTER,  VOL.  41,  NO.  18— TUESDAY,  JANUARY  27,  1976 


RULES  AND  REGULATIONS 


4003 


forwarded  complaint,  and  the  answer  if 
no  reply  been  filed  to  a  counterclaim 
set  forth  in  the  answer,  shall  be  deemed 
to  have  been  served  for  purposes  of  the 
instituticm  of  a  formal  adjudicatory  pro¬ 
ceeding.  Tlie  in’oceeding  shall  be  docketed 
in  accordance  with  S  12.41  and  a  Presid¬ 
ing  Officer  shall  be  appointed  in  accord¬ 
ance  with  §  12.42.  The  Presiding  Officer 
may  thereafter,  upon  the  motion  of  the 
complaining  party,  enter  findings  and 
conclusions  concerning  the  questions  of 
violation  and  damages  and  may  enter  an 
appropriate  reparation  award.  K  the 
facts  which  are  treated  as  admitted  are 
considered  insufficient  to  support  the 
amoimt  of  reparations  sought,  the  pro¬ 
ceeding  may  continue  on  the  question  of 
damages  only. 

.  (b)  Setting  Aside  of  Default.  In  order 
to  prevent  injustice  and  on  such  con¬ 
ditions  as  may  be  appropriate,  the  Pre¬ 
siding  Officer  may  at  any  time  fw  good 
cause  set  aside  a  default  order  or  award 
obtained  under  paragraph  (a)  of  this 
§  12.26.  Any  motion  to  set  aside  such  a 
default  order  slmll  be  made  within  a 
reasonable  time,  and  shall  state  the  rea¬ 
sons  for  the  failure  to  file  and  specify 
the  nature  of  the  proposed  defense  in 
the  proceeding. 

§  12.27  Filing  fees. 

(a)  Prior  to  the  institution  of  a  formal 
adjudicatory  proceeding  in  accordance 
with  §  12.31,  the  Commission  shall  serve 
upon  the  complainant  and  registrant  a 
notice  informing  the  parties  that  the 
Commission  is  of  the  opinion  that  the 
facts  warrant  the  institution  of  a  for¬ 
mal  adjudicatory  proceeding.  In  the 
event  such  notice  is  sent,  a  formal  ad¬ 
judicatory  proceeding  shall  commence 
upon  payment  by  the  complainant,  with¬ 
in  a  reasonable  period  of  time,  of  a  filing 
fee  of  $25.00  for  complaints  claiming 
damage  of  $2,500  or  less,  $50.00  for  com¬ 
plaints  claiming  damage  in  excess  of 
$2,500  but  less  than  $10,000  and  $100  for 
complaints  claiming  damages  in  excess 
of  $10,000. 

(b)  Payment  of  all  filing  fees  shall  be 
by  check  or  money  order,  payable  to  the 
Treasury  of  the  United  States. 

Subpart  C — Institution  arul  Settlement  of 
Formal  Adjudicatoiy  Proceeding 

§  12.31  Institution  of  formal  adjudica* 
tory  proceeding. 

If  in  the  Commission’s  opinion  the 
facts  warrant  such  action  and  upon  the 
payment  of  the  filing  fee  required  by 
§  12.27,  the  Commission  may,  in  its  dis¬ 
cretion,  in  the  manner  prescribed  in 
§  12.48,  notify  the  respondent  and  com¬ 
plainant,  by  registered  or  certified  mail, 
that  the  Commission  has  Instituted  a 
formal  adjudicatory  proceeding  based  on 
the  previously  forwarded  complaint, 
answer  and  reidy,  if  any,  and  that  the 
respondent  shall  have  an  c^nxxtuni^  for 
hearing  tha«on  befcm  an  Administra¬ 
tive  Law  Judge  designated  by  the  Com¬ 
mission  in  a  place  in  which  the  respcmd- 


ent  is  engaged  in  business  wlUi  due  re¬ 
gard  given  to  the  ccmvenlence  of  the 
parties:  Provided,  That  in  complaints 
wherein  the  amount  claimed  as  damages 
does  not  exceed  the  sum  of  $2,500,  a 
hearing  need  not  be  held  and  proof  in 
support  (rf  the  complaint  and  in  suppOTt 
of  the  respondent’s  answer  may  be  sup¬ 
plied  in  the  form  of  depositions  or  veri¬ 
fied  stat«nents  of  fact  in  accordance 
with  the  summary  procedures  set  forth 
in  S  12.91  throu^  §  12.95  below  and 
notice  of  the  summary  procedure  will  be 
given  in  lieu  of  an  opportunity  for  hear¬ 
ing.  A  formal  reparation  proceeding  is 
commenced  when  a  complaint  is  served 
in  the  manner  prescribed  in  this  section. 

§  12.32  Discontinuance  of  proceeding. 

If  the  Commission  should  determine 
not  to  proceed  in  the  manner  set  forth 
in  §  12.31  above,  the  reparation  proceed¬ 
ing  shall  terminate  without  prejudice  to 
the  right  of  the  complainant  to  seek  such 
alternative  forms  of  relief  as  may  be 
available  to  him.  If  the  proceeding  should 
be  discontinued  the  Ccmimlssion  shall 
promptly  give  notice  to  that  effect  to  the 
complaiiumt  by  registered  or  certified 
mail. 

§  12.33  Admissions  of  partial  liability. 

If  in  the  answer  the  respondent  admits 
liability  for  a  pmticm.  but  not  all  of  the 
amoimt  claimed  as  damage,  and  the 
answer  does  not  assert  a  count^claim, 
the  Presiding  Officer  may,  unless  the  re¬ 
spondent  has  already  made  reparation, 
issue  an  order  directing  the  respondent 
to  pay  the  undisputed  amount  on  or  be¬ 
fore  a  date  fixed  in  the  order.  Thereafter 
liability  with  respect  to  the  remaining 
disputed  amount  shall  be  determined  in 
accordance  with  the  procedure  that 
would  have  been  followed  If  no  order  had 
been  issued  by  the  Presiding  Officer  with 
respect  to  the  undisputed  sum.  If  in  the 
reply  the  complainant  admits  llt^ility 
for  a  parti(m  but  not  all  of  the  amount 
claimed  as  damage,  the  Presiding  Officer 
may  enter  an  award  for  that  amount  and 
issue  an  order  directing  the  ccxnplainant 
to  pay  the  imdlsputed  amount  on  or  be¬ 
fore  a  date  fixed  by  the  order. 

§  12.34  Settlement — Statements  of  satis¬ 
faction  and  discontinuance  of  pro¬ 
ceedings. 

If,  at  any  time  before  there  has  been 
a  final  determination  by  the  Commis¬ 
sion,  the  respondent  satisfies  the  com¬ 
plaint,  or  the  complainant  and  respond¬ 
ent  reach  an  accord  as  to  the  amount  of 
damages  that  will  satisfy  the  complaint 
and  any  counterclaim  set  forth  in  the 
respondent’s  answer,  the  complainant 
and  respond^t  shall  file  with  the  Com¬ 
mission  a  signed  statement  of  satlsfac- 
tlm  and  discimtinuance  ol  ix^eeding. 
The  proceeding  will  thereafter  be  dis¬ 
continued.  The  statonent  of  satisfaction 
and  discontinuance  of  proceeding  shall 
be  filed  with  the  Commission  in  sub¬ 
stantially  one  of  the  following  forms: 


[Caption] 

Re^xmdent _ - —  hav- 

(Mame) 

Ing  satlsaed  the  reparation  complaint  against 
him  on  _  by  - 


[Date]  [Name] 

_ _  that  the  complaint  la  hereby 

withdrawn. 


Complainant 


Respondent 

[Jurat] 

or 

[Caption] 

Respondent _ hav- 

[JVame] 

Ing  saUsfled  the  reparatloa  conq)lalnt  filed 

against  him  on _ _  by _ 

[Date]  [Name] 

_ _  and  the  complainant _ 

[Wsme] 

_  having  sattafied  the 

coimterelalm  aaeerted  against  him  In  re¬ 
spondent’s  answer  filed  with  the  Commission 

on _ the  complaint  and  counter- 

[Date] 

claim  are  hereby  withdrawn. 


Complainant 


If  after  satisfaction  of  the  complaint 
or  counterclaim  the  complaining  party 
refuses  to  sign  a  Statement  of  Satlsfac- 
ti(xi  and  Discontinuance,  a  psuty  who  has 
satisfied  a  claim  against  him  may  file 
with  the  Commission  and  serve  chi  the 
other  party  a  motion  for  discontinuance 
to  be  acccxnpanled  by  an  affidavit  setting 
forth  in  detail  the  facts  surrounding  the 
satisfaction  or  a  c(^y  of  any  stipulatlim 
entered  into  by  the  parties  evidencing 
satisfaction  of  the  complaint  or  coimter- 
claim.  If  the  motion  is  uncontested  the 
proceeding  will  be  ordered  discontinued. 

Subpart  D— Formal  Adjudicatory 
Procoeding 

§  12.41  Docketing  of  proceeding. 

Upon  service  of  the  notification  in  ac¬ 
cordance,  with  S  12  Jl,  or  upon  a  default 
or  admission  of  partial  llabill^  as  set 
forth  in  S  12.26  or  §  12.33  the  Hearing 
Clerk  shall  assign  a  docket  number  to 
the  proceeding  and  maintain  the  official 
docket,  niereafter  the  proceeding  may 
be  identified  by  such  number. 

§  12.42  AMtgnment  to  Presiding  Officer. 

Immediatdy  following  docketing  of 
the  proceeding,  the  proceeding  shall  be 
assi^ed  to  the  Presiding  Officer.  To  the 
extent  permitted  by  law,  the  powers 
hereinafter  conferred  upon  the  Presiding 
Officer  shall  be  applicable  to  the  Com¬ 
mission. 

§  12.43  Functions  and  responsibilities  of 
the  Presiding  Officer. 

.  The  Presiding  Officer  shall  be  respon¬ 
sible  for  the  fair  and  orderly  conduct  of 
the  proceeding  and  shall  have  the  au¬ 
thority  to: 

(a)  Administer  oath  and  affirmations; 

(b)  Issue  subpoenas; 

(c)  Rule  (m  c^ers  of  pnxtf ; 
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(d)  Receive  relevant  evidence; 

(e)  Examine  witnesses; 

(f)  Regulate  the  course  of  the  hear¬ 
ing; 

(g)  Hold  prehearing  conferences; 

(h)  Consider  and  rule  upon  all  mo¬ 
tions; 

(i)  Make  decisions  in  accordance  with 
§  12.84  and  §  12.95; 

(j)  Certify  interlocutory  matters  to 
the  Commission  for  its  determination  in 
accordance  with  §  12.47(a)  (4) ; 

(k)  Take  such  action  as  is  appropriate 
if  a  party  or  agent  of  a  party  fails  to 
comply  with  an  order  issued  by  the  Pre¬ 
siding  Officer;  and 

(l)  Take  any  other  action  required  to 
give  effect  to  these  rules  relating  to  rep¬ 
aration  proceedings,  including  but  not 
limited  to  requesting  the  parties  to  file 
briefs  and  statements  of  position  with 
respect  to  any  issue  in  the  proceeding. 

§  12.44  Disqualification  of  Presiding 
Officer. 

(a)  At  His  Own  Request.  A  Presiding 
Officer  may  withdraw  from  any  proceed¬ 
ing  when  he  considers  himself  to  be  dis¬ 
qualified.  In  such  event  he  shall  immedi¬ 
ately  notify  the  Commission  and  each 
of  the  parties  of  his  withdrawal  and  of 
his  reason  for  such  action. 

(b)  Upon  the  Request  of  a  Party.  Any 
party  may  request  a  Presiding  Officer  to 
disqualify  himself  on  the  grounds  of  per¬ 
sonal  bias,  conflict  or  similar  bases.  In¬ 
terlocutory  review  of  an  adverse  ruling 
by  the  Presiding  Officer  may  be  sought 
without  certification  of  the  matter  by 
the  Presiding  Officer  only  in  accordance 
with  the  procedures  set  forth  in  §  12.47 
(b). 

§  12.45  Amendments  and  supplemental 
pleadings. 

(a)  Amendments.  At  any  time  prior  to 
the  close  of  the  hearing  in  a  reparation 
proceeding,  the  Presiding  Officer  may 
allow  amendments  of  the  pleadings 
either  upon  written  consent  of  the  par¬ 
ties  or  for  good  cause  shown. 

(b)  Supplemental  Pleadings.  Upon 
reasonable  notice,  and  upon  such  terms 
as  are  just,  the  Presiding  Officer  may, 
upon  the  motion  of  a  party,  permit  the 
party  to  serve  a  supplemental  pleading 
setting  forth  transactions  or  occurrences 
or  events  which  have  happened  since  the 
date  of  the  pleadings  sought  to  be  sup¬ 
plemented  and  which  are  relevant  to  any 
of  the  issues  involved. 

(c)  Response  to  Amendments  and 
Supplements.  Any  party  may  file  a  re¬ 
sponse  to  any  amendment  or  supplement 
to  a  pleading  within  ten  (10)  days  after' 
date  of  service  upon  him  of  the  amend¬ 
ment  or  supplement. 

(d)  Pleadings  to  Conform  to  the  Evi¬ 
dence.  'When  issues  not  raised  by  the 
pleadings  but  reasonably  within  the 
scope  of  a  reparation  proceeding  initi¬ 
ated  by  the  complaint  are  tried  with  the 
express  or  implied  consent  of  the  par¬ 
ties,  they  shall  be  treated  in  all  respects 
as  if  they  had  been  raised  in  the 
pleadings. 

(e)  Subscription  and  Verification. 
All  amendments  and  supplemental 
pleadings  shall  be  subscribed  and  veri¬ 


fied  in  the  same  manner  as  the  pleadings 
they  are  amending  or  supplementing. 

§  12.46  Motions. 

(a)  Presentation.  An  application  for  a 
form  of  relief  not  otherwise  specifically 
provided  for  in  these  rules  shall  be  made 
by  a  motion,  which  shall  be  in  writing 
unless  made  on  the  record  during  a  hear¬ 
ing.  The  motion  shall  state:  (1)  The  re¬ 
lief  sought;  (2)  the  basis  for  relief;  and 
(3)  the  authority  relied  upon.  If  a  mo¬ 
tion  is  supported  by  briefs,  affidavits  or 
other  papers,  they  shall  be  served  and 
filed  with  the  motion.  All  motions  and 
applications,  unless  otherwise  provided 
in  these  rules,  shall  be  directed  to  the 
Presiding  Officer  prior  to  the  filing  of  an 
initial  decision  in  a  proceeding,  and  to 
the  Commission  after  the  initial  decision 
has  been  filed. 

(b)  Answer  to  Motions.  Any  party  may 
serve  and  file  a  written  response  to  a 
motion  within  ten  (10)  days  after  service 
of  the  motion  upon  him  or  witiiin  such 
longer  or  shorter  period  as  established 
by  these  rules  or  as  the  Presiding  Offi¬ 
cer  or  the  Commission  may  direct.  Any 
party  who  does  not  file  a  response  to  a 
motion  shall  be  deemed  to  have  con¬ 
sented  to  the  relief  sought  by  the  motion. 

Ic)  Motions  for  Procedural  Orders. 
Motions  for  procedural  orders,  includ¬ 
ing  motions  for  extension  of  time,  may 
be  acted  on  at  any  time,  without  await¬ 
ing  a  response  thereto.  Any  party  ad¬ 
versely  affected  by  such  action  may  re¬ 
quest  reconsideration,  vacation  or 
modification  of  such  action. 

(d)  Dilatory  Motions.  Repetitive  or 
numerous  motions  dealing  with  the  same 
subject  matter  shall  not  be  permitted. 

§  12.47  Interlocutory  review  by  the  Com¬ 
mission. 

Interlocutory  review  by  the  Commis¬ 
sion  of  a  ruling  on  a  motion  by  a  Presid¬ 
ing  Officer  may  be  sought  in  accordance 
with  the  following  procedure: 

(a)  Scope  of  remew.  The  Commission 
will  not  review  a  ruling  of  the  Presiding 
Officer  prior  to  the  Commission’s  con¬ 
sideration  of  the  proceeding  in  the  ab¬ 
sence  of  extraordinary  circumstances. 
An  interlocutory  appeal  may  be  per¬ 
mitted,  in  the  discretion  of  the  Commis¬ 
sion,  under  the  following  circumstances: 

(1)  Appeal  from  a  ruling  pursuant  to 
§  12.44  on  a  motion  to  disqualify  a  Pre¬ 
siding  Officer. 

(2)  Appeal  from  a  ruling  pursuant  to 
§  12.11  suspending  an  attorney  from  par¬ 
ticipation  in  a  reparation  proceeding. 

(3)  Appeal  from  a  ruling  pursuant  to 
§  12.72  ordering  consolidation  of  pro¬ 
ceedings. 

(4)  Upon  a  determination  by  the  Pre¬ 
siding  Officer  certified  to  the  Commission 
either  in  writing. or  on  the  record,  that 
(i)  a  rifiing  sought  to  be  appealed  in¬ 
volves  a  controlling  question  of  law  or 
policy,  (ii)  an  immediate  appeal  may 
materially  advance  the  ultimate  resolu¬ 
tion  of  the  issues  in  the  proceeding,  (iii) 
sub^uent  reversal  of  the  ruling  would 
cause  imnecessary  delay  or  expense  to 
the  parties. 

(b)  Procedure  to  obtain  interlocutory 
review.  (1)  An  application  for  interlocu¬ 


tory  review  may  be  served  and  filed 
within  five  (5)  days  after  notice  of  the 
Presiding  Officer’s  niling  on  a  matter 
described  in  §  12.47(a)  (1),  (2)  or  (3)  or 
within  five  (5)  days  after  a  determina¬ 
tion  is  made  by  a  Presiding  Officer  in  the 
manner  described  in  §  12.47(a)  (4). 

(2)  An  application  for  review  shall: 

(i)  Designate  the  nUing  or  part 
thereof  from  which  appeal  is  being 
taken; 

(ii)  Present  the  points  of  fact  and  law 
relied  upon  in  support  of  the  position 
taken;  and 

(iii)  Not  exceed  15  pages. 

(3)  Any  party  that  opposes  the  ap¬ 
plication  may  file  a  response,  not  to  ex¬ 
ceed  15  pages,  within  five  (5)  days  after 
service  of  the  application. 

(4)  The  Commission  will  determine, 
whether  to  grant  a  review  based  upon 
the  application  for  review  and  the  re¬ 
sponse  thereto,  without  oral  argument  or 
further  written  presentation,  imless  the 
Commission  shall  otherwise  direct. 

(c)  Proceedings  not  stayed.  The  filing 
of  an  application  for  review  and  the  grant 
of  review  shall  not  stay  proceedings  be¬ 
fore  a  Presiding  Officer  unless  the  Pre¬ 
siding  Officer  or  the  Commission  shall 
so  order.  The  Commission  will  not  con¬ 
sider  a  motion  for  a  stay  unless  the  mo¬ 
tion  shall  have  first  been  made  to  the 
Presiding  Officer  and  denied. 

§  12.48  Service. 

(a)  Number  of  copies:  when  required. 
Two  copies  of  all  pleadings,  motions,  pe¬ 
titions  or  applications  made  in  the  course 
of  a  proceeding  (unless  made  orally  dur¬ 
ing  a  hearing) ,  all  proposed  findings  and 
conclusions,  all  petitions  for  review  of 
any  initial  decision,  and  all  briefs  shall 
be  served  by  the  party  upon  all  parties 
to  the  proceeding. 

(b)  How  service  is  made.  Service  shall 
be  made  either  by  personal  service  or  by 
first-class  mail.  Service  shall  be  com¬ 
plete  at  the  time  of  personal  service  or 
upon  deposit  in  the  mails  of  a  properly 
addressed  and  post-paid  document. 
"Where  a  party  effects  service  by  mail,  the 
time  within  which  the  person  served  may 
respond  thereto  shall  be  increased  by 
three  (3)  days. 

(c)  Proof  of  service.  Proof  of  service  of 
a  dociunent  shall  be  made  by  filing  with 
the  Hearing  Clerk,  simultaneously  with 
the  filing  of  the  required  nxunber  of 
copies  of  the  document,  an  affidavit  of 
service  executed  by  any  person  18  years 
of  age  or  older  or  a  certificate  of  service 
executed  by  an  attomey-at-law  quali¬ 
fied  to  practice  before  the  Commission. 
The  proof  of  service  shall  identify  the 
persons  served,  state  that  service  has 
been  made,  set  forth  the  date  of  serv¬ 
ice,  and  recite  the  manner  of  service. 

§  12.49  Service  of  decisions  and  orders. 

A  copy  of  all  rulings,  (H>inions  and  or¬ 
ders  of  the  Presiding  Officer  and  the 
CommissicHi  shall  be  served  by  the  Hear¬ 
ing  Clerk  on  each  of  the  parties. 

§  12.50  Designation  of  person  to  receive 
service. 

The  first  document  filed  in  a  proceed¬ 
ing  by  or  on  behalf  of  any  psu4y  subse¬ 
quent  to  formal  service  of  the  complaint 
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shall  state  on  the  first  page  thereof  the 
name  and  poet  office  address  of  the  per¬ 
son  who  is  authorized  to  receive  service 
for  him  of  all  documents  filed  in  the 
formal  proceeding.  Thereafter,  service  of 
documents  shall  be  made  upon  the  per¬ 
son  authorized  imless  service  on  the 
party  himself  is  ordered  by  the  Presid¬ 
ing  Officer  or  the  Commission,  or  xmless 
no  person  authorized  to  receive  service 
can  be  found  or  unless  the  person  au¬ 
thorized  is  changed  by  the  party  upon 
due  notice  to  all  other  parties. 

§  12.51  Filing  of  documents  with  the 
Hearing  Clerk. 

All  documents  which  are  required  to  be 
served  upon  a  party  shall  be  filed  con¬ 
currently  with  the  Hearing  Clerk.  A 
document  shall  be  filed  by  delivering  It 
in  person  or  by  certified  or  registered 
mail  with  return  receipt  requested  to: 

Hearing  Clerk,  Office  of  Hearings  and  Ap- 
pesds.  Commodity  Futiures  Trading  Com¬ 
mission,  1120  Connecticut  Avenue,  NW., 
Washington,  D.C.  20036. 

To  be  timely  filed  a  document  must  be 
received  by  toe  Hearing  Clerk  within  toe 
time  prescribed  for  filing. 

§  12.52  Formalities  of  filing. 

(a)  Number  of  copies.  Unless  other¬ 
wise  specifically  provided,  an  original 
and  five  conform^  copies  of  all  docu¬ 
ments  shall  be  filed  with  toe  Hearing 
Clerk. 

(b)  Title  page.  All  documents  filed  with 
the  Hearing  Clerk  must  Include  at  toe 
head  thereof,  or  on  a  title  page,  toe 
name  of  toe  Commission,  toe  docket 
number  and  title  of  toe  proceeding,  toe 
subject  of  toe  particular  document  and 
the  name  of  toe  person  in  whose  behalf 
toe  dociunent  is  being  filed.  In  toe  com¬ 
plaint  toe  title  of  toe  action  shall  in¬ 
clude  toe  names  of  all  toe  complainants 
and  respondents,  but  in  documents  sub¬ 
sequently  filed  it  is  sufficient  to  state  toe 
name  of  the  first  complainant  and  first 
respondent  named  in  toe  complaint  with 
an  apprc^riate  indication  of  other  par¬ 
ties. 

(c)  Paper,  spacing,  type.  All  documents 
filed  under  this  Part  shall  be  typewritten, 
mimeograitoed,  printed,  or  otherwise  re¬ 
produced  by  a  process  that  iKToduces 
permanent  and  plainly  legible  copies, 
shall  be  on  one  grade  of  good  unglazed 
white  paper  no  less  than  8  or  more  than 
8^  Inches  wide  and  no  less  than  10!^  or 
more  than  14  Inches  long  and  shall  be 
bound  on  the  top  only.  They  shall  be 
double-spaced,  except  for  long  quota¬ 
tions  (3  or  more  lines)  and  footnotes 
which  should  be  single-spaced.  If  printed, 
toe  documents  shall  be  in  either  10-  or 
12-point  type  with  double-leaded  text 
and  single-leaded  quotations  and  foot¬ 
notes. 

(d)  Signatures.  The  original  copy  of  all 
papers  must  be  signed  in  ink  by  the  per¬ 
son  filing  toe  same  or  by  his  duly  au¬ 
thorized  agent  or  attorney. 

(e)  Length  and  form  of  briefs.  All 
briefs  filed  with  toe  Hearing  Clerk  con¬ 
taining  more  than  10  pages  shall  Include 
an  index  and  a  table  of  cases  and  other 


authorities  cited.  The  date  of  each  brief 
must  appear  on  its  front  cover  or  title 
page  and  on  its  signature  page.  No  brief 
shall  exceed  60  pages  in  Imgth,  except 
with  toe  permission  of  toe  Presiding  Of¬ 
ficer  or,  by  toe  Commission,  to  whom¬ 
ever  toe  brief  is  directed. 

§  12.53  Subscription. 

(a)  By  whom.  Motions  and  answers 
thereto,  briefs  and  other  documents  filed 
with  toe  Commission  shall  be  subscribed : 

(1)  By  the  person  or  persons  on  whose 
behalf  they  are  tendered  for  filing; 

(2)  By  a  partner,  officer  or  director  of 
a  pcutnership,  corporation,  association, 
or  other  leg&l  entity;  or 

(3)  By  an  attomey-at-law  having  au¬ 
thority  with  respect  thereto. 

The  Hearing  Clerk  may  require  appro¬ 
priate  evidence  the  authority  of  a  per¬ 
son  subscribing  a  document  on  behalf  of 
another  person. 

(b)  Effect.  The  signature  on  any  docu¬ 
ment  of  smy  person  acting  eitoer  for  him¬ 
self  or  as  attorney  or  agent  for  another 
constitutes  certification  by  him  that: 

(1)  He  has  read  toe  document  sub¬ 
scribed  and  knows  the  contents  thereof; 

(2)  If  executed  in  any  representative 
capacity,  it  was  done  with  full  power 
and  authority  to  do  so ; 

(3)  To  toe  best  of  his  knowledge,  in¬ 
formation  and  belief,  every  statement 
contained  in  toe  document  is  true  and 
not  misleading;  and 

(4)  The  document  is  not  being  inter¬ 
posed  for  delay. 

(c)  Sham  documents.  If  a  document  is 
not  signed  or  is  signed  with  an  int«it  to 
defeat  the  purpose  of  this  rule,  it  may 
be  stricken  as  sham  and  false.,J\>r  a  will¬ 
ful  violation  of  this  rule  an  attorney  or 
representative  for  any  party  may  be  sub¬ 
jected  to  appropriate  disciplinaiy  action 
pursuant  to  §  12.11.  Similar  action  may 
be  tsdoen  if  scandalous  matter  is  Inserted. 

Subpart  E — Prehearing  Conferences  and 
Discovery 

§  12.61  Conferences;  procedural  mat¬ 
ters. 

(а)  In  any  proceeding  toe  Adminis¬ 
trative  Judge  may  direct  that  one  or 
more  coxifcrences  be  held  for  toe  pur¬ 
pose  of : 

(1)  Clarifying  Issues; 

(2)  Examining  the  possibility  of  ob¬ 
taining  stipulations,  admissions  of  fact 
and  of  authenticity  of  contents  of  docu¬ 
ments; 

(3)  Determining  matters  of  which  of¬ 
ficial  notice  may  be  taken; 

(4>  Discussing  amendments  to  plead¬ 
ings; 

(5)  Limiting  toe  number  of  witnesses; 

(б)  Promoting  a  fair  and  expeditious 
hearing. 

At  or  following  toe  conclusion  of  a  pre- 
hearing  conference,  toe  Administrative 
Law  Judge  toall  serve  a  prehearing  mem¬ 
orandum  contatni^  agreements  reached 
and  any  procedural  determinations  made 
by  him,  unless  the  conference  shall  have 
been  recorded  and  transcribed  in  writ¬ 
ten  form  and  a  ct^qr  of  the  transcript  has 
been  made  available  to  each  party. 


§  12.62  Discover^'. 

(a)  Methods.  Parties  may  obtain  dis¬ 
covery  of  a  party  or  an  officer  or  agent 
of  a  party  by  the  following  methods  in 
accordance  with  toe  procedures  set  forth 
in  toe  section  indicate: 

(1)  Production  of  documents  or  other 
items  (§  12.63) ; 

(2)  Depositions  on  written  interroga¬ 
tories  (§  12.64) ; 

(3)  Admissions  (S  12.65). 

(b)  Scope.  The  scope  of  discovery  is 
as  follows: 

(1)  In  general.  Parties  may  obtain  dis¬ 
covery  regarding  any  matter,  not  privi¬ 
leged.  which  is  relevant  to  toe  subject 
matter  in  toe  pending  proceeding,  in¬ 
cluding  toe  existence,  description,  na¬ 
ture,  custody,  condition  and  location  of 
any  books,  documents,  or  other  tangible 
things  and  the  identity  and  location  of 
persons  having  knowledge  of  any  dis¬ 
coverable  matter.  It  is  not  ground  for 
objection  that  toe  Information  souiffit 
will  be  inadmissible  at  toe  hearing  if  toe 
information  sought  appears  reasonably 
calculated  to  lead  to  toe  discovery  of  ad¬ 
missible  evidence. 

(2)  Protective  orders.  Upon  motion  di¬ 
rected  to  toe  Presiding  Officer  by  a  party 
or  by  toe  person  from  whom  discovery  is 
sought,  and  for  good  cause  shown,  any 
order  which  justice  requires  may  be  is¬ 
sued  to  protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression, 
or  undue  burden  or  expense,  or  to  pre¬ 
vent  toe  raising  of  Issues  untimely  or  in¬ 
appropriate  to  the  proceeding,  or  toe 
inappropriate  disclosure  of  trade  secrets 
or  sensitive  commercial  or  financial  in¬ 
formation.  Relief  through  a  protective 
order  may  include  one  or  more  of  toe 
following: 

(1)  That  discovery  not  be  had; 

(ii)  That  discovery  may  be  had  only 
on  specified  terms  and  conditions; 

(ill)  That  certain  matters  not  be  in¬ 
quired  into,  or  that  toe  scope  of  the  dis¬ 
covery  be  limited  to  certain  matters; 

(Iv)  That  a  trade  secret  or  other  con¬ 
fidential  commercial  information  not  be 
disclosed  or  be  disclosed  only  in  a  des¬ 
ignated  way; 

(v)  That  the  parties  simultaneously 
file  ^)ecifled  documents  or  information 
in  sealed  envelopes  to  be  op>ened  only  as 
directed  by  toe  Presiding  Officer  or  toe 
Commission. 

(c)  Time  limit.  Discovery  by  all  par¬ 
ties  will  be  completed  within  such  time 
as  toe  Presiding  Officer  directs  from 
eitoer  toe  date  the  answer  is  served  on 
complainant  or  toe  date  toe  reply  is 
served  on  toe  respondent  if  the  answer 
contains  a  counterclaim. 

§  12.63  Prodnction  of  doriunenU  and 
tangible  things. 

Any  party,  within  toe  time  prescribed 
for  discovery  by  toe  Presiding  Officer, 
may  serve  on  any  other  party,  a  notice  to 
produce  copies  of  specifically  designated 
categories  of  documents,  papers,  books, 
accounts,  letters,  photognmhs.  objects, 
or  tangible  things  which  would  constitute 
or  contain  evidence  rating  to  any  mat¬ 
ter.  which  is  relevant  to  the  subject 
matter  Involved  in  the  pending  proceed- 
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ing,  and  which  Is  in  the  party’s  posses¬ 
sion,  custody  or  control.  A  copy  of  the 
notice  shall  be  served  on  all  other  parties 
to  the  proceeding.  All  documents  re¬ 
quested  in  the  notice  to  produce  shall  be 
served  on  the  party  seeking  the  discovery 
within  twenty  (20)  days  after  service 
of  the  notice  to  produce. 

§  12.64  Depositions  on  written  interrog¬ 
atories. 

(a)  Notice.  Any  party,  within  the  time 
prescribed  for  discovery  by  the  Presiding 
Officer,  may  serve  on  any  other  party  or 
any  officer  or  agent  of  a  party  a  notice  of 
the  taking  of  a  deposition  on  written 
interrogatories. 

(b)  Reply.  (1)  Each  interrogatory 
served  shall  be  answered  by  the  party 
served  or  if  the  party  is  a  corporation, 
partnership,  association,  or  government 
agency,  by  any  officer  or  agent  thereof 
selected  by  the  responding  party. 

(2)  Each  interrogatory  shall  be  an¬ 
swered  separately  and  fully  in  writing, 
unless  objected  to,  in  which  event  the 
reasons  for  objection  shall  be  stated  in 
lieu  of  an  answer.  The  answers  are  to  be 
signed  and  verified  by  the  person  mak¬ 
ing  them.  The  person  upon  whom  a 
notice  to  take  a  deposition  on  written 
interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers  and  objec¬ 
tions  within  the  time  period  designated 
by  the  party  submitting  the  interroga¬ 
tories  but  not  less  than  twenty  (20)  days 
after  service  thereof. 

(c)  Deposition  of  a  non-party.  The 
deposition  on  written  interrogatories  of 
a  non-party  may  be  taken  only  within 
the  time  prescribed  for  discovery  by  the 
Presiding  Officer  and  only  pursuant  to  an 
order  entered  and  subpoena  issued  by  the 
Presiding  Officer  in  accordance  with  the 
provisions  of  §  12.74;  Provided.  That  the 
deposition  on  written  interrogatories  of 
a  Commission  member  or  employee  may 
only  be  taken  upon  a  showing  that  the 
Commission  member  or  employee  has 
personal  knowledge  of  the  matters 
sought  to  be  discovered  (i.e.,  not  ob¬ 
tained  pursuant  to  a  Commission  investi¬ 
gation)  ,  that  the  information  sought  to 
be  discovered  is  relevant  and  material 
and  that  the  information  sought  to  be 
discovered  is  not  available  from  other 
sources. 

(d)  Use  of  depositions  on  written  inter¬ 
rogatories  at  hearings.  Depositions  on 
written  interrogatories  may  be  used 
against  the  responding  party,  except  that 
objection  may  be  made  at  the  hearing 
to  receiving  in  evidence  any  interrogatory 
for  any  reason  which  would  require  the 
exclusion  of  the  evidence  if  the  party 
was  then  present  and  testifying. 

§  1 2.65  Admissions. 

(a)  Request  for  admissions.  Any  party 
may  serve  upon  any  other  party  a  writ¬ 
ten  request  for  admission  of  the  truth 
of  any  matters  relevant  to  the  pending 
proceeding  set  forth  in  the  request  that 
relate  to  statements  or  opinions  of  fact 
or  of  the  application  of  law  to  fact,  in¬ 
cluding  the  genuineness  of  any  docu¬ 


ments  described  in  the  request.  Copies 
of  documents  shall  be  served  with  the 
request  unless  they  have  been  or  are 
otherwise  furnished  or  made  available 
for  inspection  and  copying.  A  copy  of  the 
request  shall  be  filed  with  the  Hearing 
Clerk. 

(b)  Reply.  Each  matter  of  which  an 
admission  is  requested  shall  be  sepa¬ 
rately  set  forth.  The  matter  is  admitted 
unless,  within  fifteen  (15)  days  after 
service  of  the  request,  or  within  such 
shorter  or  longer  time  as  the  Presiding 
Officer  may  allow,  the  party  upon  whom 
the  request  is  directed  serves  upon  the 
party  requesting  the  admission  a  sworn 
written  answer  or  objection  to  the 
matter.  If  objection  is  made,  the  reasons 
therefor  shall  be  stated.  The  answer  shall 
specifically  deny  the  matter  or  set  forth 
in  detail  the  reasons  why  the  answering 
party  cannot  truthfully  admit  or  deny 
the  matter.  A  denial  shall  fairly  meet 
the  substance  of  the  requested  admission 
and  when  good  faith  requires  that  a 
party  qualify  his  answer  and  deny  only 
a  part  of  the  matter  of  which  an  admis¬ 
sion  is  requested,  he  shall  specify  so 
much  of  it  as  is  true  and  qualify  or  deny 
the  remainder.  An  answering  party  may 
not  give  a  lack  of  information  or  knowl¬ 
edge  as  a  reason  for  failure  to  admit  or 
deny  unless  he  states  that  he  has  made 
reasonable  inquiry  and  that  the  infor¬ 
mation  known  or  reasonably  available  to 
him  is  insufficient  to  enable  him  to  ad¬ 
mit  or  deny.  A  party  who  considers  that 
a  matter  of  which  an  admission  has  been 
requested  presents  a  genuine  issue  for 
trial  may  not,  on  that  ground  alone, 
object  to  the  request;  he  may  deny  the 
matter  or  set  forth  reasons  why  he  can¬ 
not  admit  or  deny  it. 

(c)  Determining  sufficiency  of  answers 
or  objections.  The  party  who  has  re¬ 
quested  the  admissions  may  move  to  de¬ 
termine  the  sufficiency  of  the  answers  or 
objections.  Unless  the  objecting  party 
sustains  his  burden  of  showing  that  the 
objection  is  justified,  the  Presiding  Of¬ 
ficer  shall  order  that  an  answer  be 
served.  If  the  Presiding  Officer  deter¬ 
mines  that  an  answer  does  not  comply 
with  the  requirements  of  this  rule,  he 
may  order  either  that  the  matter  is  ad¬ 
mitted  or  that  an  amended  answer  be 
served. 

(d)  Effect  of  admission.  Any  matter 
admitted  under  this  rule  is  conclusively 
established  and  may  be  used  at  hearing 
as  against  the  party  who  made  the  ad¬ 
mission.  However,  the  Presiding  Officer 
may  permit  wiUidrawal  or  amendment 
when  the  presentation  of  the  merits  of 
the  proceeding  will  be  served  thereby  and 
the  party  who  obtains  the  admission  fails 
to  satisfy  the  Presiding  Officer  that  with¬ 
drawal  or  amendment  will  prejudice  him 
in  maintaining  his  action  or  defense  on 
the  merits. 

§  12.66  Consequences  of  the  failure  of 
a  party  to  comply  with  a  discovery 
notice  or  request. 

If  a  party  or  an  officer  or  agent  of  a 
party  fails  to  comply  with  a  notice  re¬ 
lating  to  discovery  the  Presiding  Officer 


may  take  such  action  in  regard  thereto 
as  is  just,  including  but  not  limited  to 
the  following; 

(a)  Infer  that  the  testimony  or  docu¬ 
ments  would  have  been  adverse  to  the 
party; 

(b)  Rule  that  for  the  purposes  of  the 
proceeding  the  matter  or  matters  sought 
to  be  discovered  be  taken  as  established 
adversely  to  the  party; 

(c)  Rule  that  the  party  may  not  intro¬ 
duce  into  evidence  or  otherwise  rely,  in 
support  of  any  claim  or  defense,  upon 
testimony  by  such  party,  officer,  or  agent, 
or  the  documents  or  other  evidence; 

(d)  Rule  that  the  party  may  not  be 
heard  to  object  to  introduction  and  use 
of  secondary  evidence  to  show  what  the 
withheld  admission,  testimony,  docu¬ 
ments,  or  other  evidence  would  have 
shown; 

(e)  Rule  that  a  pleading,  or  part  of  a 
pleading,  or  a  motion  or  other  submis¬ 
sion  by  the  party,  concerning  which  dis¬ 
covery  was  sought,  be  stricken,  or  that 
a  decision  of  the  proceeding  be  rendered 
against  the  party,  or  both.  It  shall  be 
the  duty  of  parties  to  seek  by  motion  and 
Presiding  Officer  to  grant  such  of  the 
foregoing  means  of  relief  or  other  ap¬ 
propriate  relief  as  may  be  sufficient  to 
compensate  for  the  lack  of  withheld 
testimony  or  documents  or  other  evi¬ 
dence. 

Subpart  F — Hearings 
§12.71  Oral  hearings. 

(a)  When  required.  (1)  Where  the 
amoimt  of  daniages  claimed,  either  in  the 
complaint  or  in  a  counterclaim,  is  in  ex¬ 
cess  of  $2,500,  a  hearing  shall  be  held  in 
accordance  with  the  procedme  set  forth 
in  this  section  unless  all  the  parties  have 
waived  their  right  to  a  hearing. 

(2)  Where  the  amount  of  damages 
claimed,  either  in  the  complaint  or  in  a 
counterclaim,  does  not  exceed  $2,500,  an 
oral  hearing  shall  not  be  held,  unless 
ordered  by  the  Commission  either  on  its 
own  motion  or  upon  application  by  a 
party  setting  forth  the  particular  cir¬ 
cumstances  making  an  oral  hearing  nec¬ 
essary  for  a  proper  resolution  of  the 
issues. 

(3)  In  all  cases  in  which  a  hearing  is 
not  held  the  procedures  set  forth  in 
§§  12.91  through  12.95  shall  apply. 

(b)  Who  may  appear.  Ihe  parties  may 
appear  in  person,  by  counsel  or  by  other 
representatives  of  their  choosing,  subject 
to  the  provisions  of  §  12.11  of  these  rules, 
dealing  with  appearance  and  practice  be¬ 
fore  the  Commission. 

(c)  Effect  of  failure  to  appear.  (1)  If 
any  party  to  the  proceeding,  after  filing 
an  answer  fails  to  appear  at  the  hearing 
or  any  part  thereof,  he  shall  to  that  ex¬ 
tent  be  deemed  to  have  waived  the  right 
to  an  oral  hearing  in  the  proceeding.  In 
the  event  that  a  party  appears  at  the 
hearing  and  no  party  appears  for  the 
opposing  side,  the  party  who  is  present 
may  present  his  evidence,  in  whole  or  in 
part,  in  the  form  of  affidavits  or  by  oral 
testimony,  before  the  Administrative  Law 
Judge. 
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(2)  A  failure  to  appear  at  a  hearing 
shall  not  constitute  a  watrer  oi  a  par^s 
right  to  ix'(^x)6e  flndlngB  (rf  fact  based 
on  the  record  In  the  proceeding,  to  pro¬ 
pose  conclusions  of  law  or  to  submit 
briefs,  in  the  manner  ivovlded  In  i  12.82, 
if  the  non-appearing  party  submits  prior 
to  the  scheduled  hearing  or  within  three 
(3)  days  thereafter,  a  Notice  of  Appear¬ 
ance  Indicating  his  intent  to  continue 
to  participate  in  the  proceeding.  Other¬ 
wise,  his  failure  to  appear  will  constitute 
a  default  and  a  default  order  may  be 
sought  to  accordance  with  the  procedures 
set  forth  to  §  12.26  of  these  rules. 

(d)  Time  and  place.  If  and  when  the 
proceeding  has  reached  the  stage  of  oral 
hearing,  the  Administrative  Law  Judge, 
giving  careful  consideration  to  the  con¬ 
venience  of  the  parties,  shall  set  a  time 
for  hearing  and  shall  file  with  the  Hear¬ 
ing  Clerk  a  notice  stating  the  time  and 
place  of  a  hearing.  Unless  the  parties 
otherwise  agree,  the  place  of  hearing 
shall  be  to  a  place  where  the  respondent 
is  engaged  to  business,  with  due  regard 
given  to  the  convenience  of  the  parties.  If 
any  change  to  the  time  or  place  of  the 
hearing  becomes  necessary,  it  shall  be 
made  by  the  Administrative  Law  Judge, 
who,  to  such  event,  shall  file  with  the 
Hearing  Clerk  a  notice  of  the  change. 
Such  notice  shall  be  served  upon  the  par¬ 
ties,  unless  it  is  made  during  the  course 
of  an  oral  hearing  and  made  a  part  of 
the  transcript. 

§  12.72  Consolidations. 

(a)  Where  two  or  more  reparation 
proceedings  are  based  upon  complaints 
alleging  substantially  similar  activities 
by  a  respondent  affecting  the  several 
complainants,  the  Chief  Administrative 
Law  Judge  may,  upon  application  of  any 
party  to  any  of  the  proceedings  or  the 
Commission,  join  those  proceedings  for 
hearing  of  any  or  all  the  matters  to  issue 
or  may  consolidate  those  proceedings. 

(b)  Where  joinder  or  consolidation 
has  been  order^,  the  Administrative  Law 
Judge  may  make  such  rulings  concern¬ 
ing  the  conduct  of  the  proceedings  as 
may  be  necessary  to  avoid  unnecessary 
costs  or  delay  or  prejudice  to  the  par¬ 
ticipants  to  the  reparation  proceeding. 

(c)  Any  party  to  a  reparation  pro- 
cee^g  which  is  consolidate  pursuant  to 
this  section  may  seek  interlocutory  re¬ 
view  by  the  Commission  of  the  order  of 
consolidation  to  accordance  with  the  pro¬ 
cedure  set  forth  to  §  12.47(b). 

§  12.73  Public  hearings. 

All  hearings  shall  be  public  except  that 
upon  application  of  a  respondent  or  af¬ 
fected  witness  the  Administrative  Law 
Judge  may  direct  that  specific  documents 
or  testimony  be  received  and  retained 
non-publicly  to  order  to  prevent  imwar- 
ranted  disclosure  of  trade  secrets  or  sen¬ 
sitive  cmnm^cial  or  financial  informa¬ 
tion  or  an  unwarranted  invasion  of  per¬ 
sonal  privacy. 

§  12.74  Subpoenas. 

(a)  Application  for  and  Issuance  of 
Subpoenas — (1)  Application  for  and  is¬ 
suance  of  Subpoena  Ad  Testificandum. 
An  application  for  a  subpoena  requiring 


a  person  to  aivear  and  testify  at  a  rep¬ 
aration  proceeding  (subpoena  ad  testi¬ 
ficandum)  may  be  made,  either  orally  or 
to  writing  by  any  party  wltiiout  notice 
to  other  parties.  The  application  shall  be 
made  to  the  Administrative  Law  Judge 
or  to  the  event  that  tiie  Administrative 
Law  Judge  is  not  available,  to  the  Chief 
Administrative  Law  Judge.  Subject  to 
i  12.74(a)  (4)  a  subpoena  shall  be  issued 
upon  the  request  of  any  interested  party 
upon  toader  of  an  original  and  two 
copies  of  such  subpoena. 

(2)  Application  for  Subpoena  Duces 
Tecum.  An  application  for  a  subpoena  re- 
qiiiring  a  person  to  appear  and  testify 
and  to  produce  specified  documentary  or 
tangible  evidence  at  a  reparation  pro¬ 
ceeding  (subpoena  duces  tecum)  shall 
be  submitted  to  duplicate  and  to  writing, 
but  need  not  be  served  upon  all  other 
parties.  All  such  applications  shall  con¬ 
tain  a  statement  or  showing  of  general 
relevance  and  reasonable  scope  of  the 
evidence  sought  and  shall  be  accom¬ 
panied  by  an  original  and  two  copies  of 
the  subpoena  sought  which  shall  describe 
the  documentary  or  tangible  evidence  to 
be  subpoenaed  with  as  much  particular¬ 
ity  as  is  feasible.  Notwithstanding  the 
foregoing,  for  good  cause  shown  applica¬ 
tion  for  a  subpoena  duces  tecum  may  be 
made  orally  during  the  course  of  a  hear¬ 
ing  on  the  record  to  the  Administrative 
Law  Judge. 

(3)  Standards  for  issuance  of  Sub¬ 
poena  Duces  Tecum.  The  Administrative 
Law  Judge  considering  any  application 
for  a  subpoena  duces  tecum  shall  issue 
the  subpoena  requested  if  he  is  satisfied 
the  application  complies  with  this  section 
and  the  request  is  not  unreasonable,  op¬ 
pressive,  excessive  in  scope  or  undidy 
biirdensome.  No  attempt  ^all  be  made 
to  determine  the  admissibility  of  evi¬ 
dence  in  passing  upon  an  application  for 
a  subpoena  duces  tecum  and  no  detailed 
or  burdensome  showing  shall  be  required 
as  a  condition  to  the  issuance  of  any 
subpoena. 

(4)  Denial  of  application.  In  the  event 
the  Administrative  Law  Judge  deter¬ 
mines  that  a  requested  subpoena  or  any 
of  its  terms  are  imreasonable,  oppres¬ 
sive,  excessive  to  scope,  or  tmduly  bur¬ 
densome,  he  may  refuse  to  issue  the  sub¬ 
poena,  or  may  issue  it  only  upon  such 
conditions  as  he  determines  fairness 
requires. 

(5)  Attendance  and  mileage  fees.  Per¬ 
sons  summoned  to  testify  at  a  hearing 
imder  requirement  of  subpoenas  are  en¬ 
titled  to  the  same  fees  and  mileage  as 
are  paid  to  witnesses  to  the  coiuts  of  the 
United  States.  Fees  and  mileage  shall 
be  paid  by  the  party  at  whose  instance 
the  persons  are  called. 

(b)  Special  requirements  relating  to 
application  for  and  issuance  of  subpoe¬ 
nas  for  Commission  records  and  for  the 
appearance  of  Commission  employees — 
(1)  Form.  An  application  for  the  issu¬ 
ance  of  a  subpoena  shall  be  made  to  the 
form  of  a  written  motion  served  upon 
all  other  parties.  If  the  subpoena  would 
require  (i)  the  production  of  documents, 
papers,  books,  itoyslcal  exhibits,  or  other 
material  to  the  records  of  the  Commis¬ 


sion;  or  (ii)  the  appearance  of  a  Com- 
mis8loii»  or  an  ofBclal  or  employee  of 
the  Ocunmisskm. 

(2)  Content.  The  motion  shall  specifi¬ 
cally  describe  the  mat^al  to  be  pro¬ 
duced,  the  information  to  be  disclosed,  or 
the  testimony  to  be  elicited  from  the  wit¬ 
ness,  and  shall  show  (1)  the  relevance  of 
the  material,  Informatlma,  or  testimony 
to  the  matters  at  issue  to  the  proceeding; 
(ii)  the  reasonableness  of  the  scope  of 
the  proposed  subpoena;  and  (iii)  that 
such  material,  information,  or  testimony 
is  not  available  from  other  sources. 

(3)  Rulings.  The  motion  shall  be  de¬ 
cided  by  the  Administrative  Law  Judge 
or  to  the  event  the  Administrative  Law 
Judge  is  not  available,  by  the  Chief  Ad¬ 
ministrative  Law  Judge,  and  shall  pro¬ 
vide  such  terms  and  conditions  for  the 
production  of  the  material,  the  disclosure 
of  the  information,  or  the  appearance  of 
the  witness  as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

§  12.75  Motions  to  quash  subpoena. 

(a)  Application.  Any  person  upon 
whom  a  subpoena  has  been  served  may 
within  seven  (7)  days  after  service  or 
at  any  time  prim:  to  the  return  date 
thereof,  whichever  is  earlier,  file  a  mo- 
ticm  to  quash  or  modify  the  sul^poena 
with  the  Presiding  OfBcer  who  issued  the 
subpoena,  and  serve  a  copy  of  such  mo¬ 
tion  upon  the  party  requesting  the  sub¬ 
poena.  The  application  shall  be  accom¬ 
panied  by  a  brief  statement  of  the  rea¬ 
sons  therefor.  If  the  Presiding  OfiBcer  to 
whom  the  motion  has  been  directed  has 
not  acted  upon  the  motion  by  the  return 
date,  the  subpoena  date  shall  be  stayed 
pending  his  final  action. 

(b)  Disposition.  After  due  notice  to 
the  person  upon  whose  request  the  sub¬ 
poena  was  issued,  and  after  opportunity 
for  response  by  that  person,  the  Presid¬ 
ing  Officer  may  (1)  qusish  ot  modify 
the  subpoena,  or  (2)  condition  denial 
of  the  ai^llcation  to  quash  or  modify 
the  subpoma  upon  just  and  reasonable 
terms,  including,  to  the  case  of  a  sub¬ 
poena  duces  tecum,  a  requirement  that 
the  person  to  whose  behalf  the  subpoena 
was  issued  shall  advance  the  reasmiable 
cost  of  producing  documentary  or  other 
tangible  evkloice. 

§  12.76  Service  of  subpoenas. 

(a)  How  effected.  Service  of  a  sub¬ 
poena  upon  a  party  shall  be  made  to 
accordance  with  i  12.48  except  that  only 
cme  copy  of  a  subpoena  need  be  served. 
Service  of  a  subpoena  upon  any  other 
person  shall  be  made  by  delivering  a 
coE^  of  the  subpoena  to  him  as  pro¬ 
vided  to  paragraph  (b)  or  (c)  of  this 
section  and  by  tendering  to  him  the  fees 
for  one  day’s  attmdance  and  the  mileage 
as  specified  to  S  12.74(a)(5).  When  the 
subpoena  is  issued  at  the  instance  of  any 
officer  or  agency  of  the  United  States, 
fees  and  mileage  need  not  be  tendered 
at  the  time  of  service. 

(b)  Service  Upon  a  Natural  Person. 
D^ivery  of  a  copy  of  a  subpoena  and 
tender  of  fees  and  mfleage  to  a  natural 
person  may  be  effected  by  (1)  handing 
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them  to  the  person;  (2)  leaving  them  at 
his  office  with  the  person  in  charge 
thereof  or,  if  there  is  no  one  in  charge, 
by  leaving  them  in  a  conspicuous  place 
therein;  (3)  leaving  them  at  his  dwell¬ 
ing  place  or  usual  place  of  abode  with 
some  person  of  suitable  age  and  discre¬ 
tion  Uien  residing  therein;  (4)  mailing 
them  by  registered  or  certified  mail  to 
him  at  his  last  known  address;  or  (5) 
any  other  method  whereby  actual  notice 
is  given  to  him  and  the  fees  and  mileage 
are  timely  made  available. 

(c)  Service  Upon  Other  Persons. 
When  the  person  to  be  served  is  not  a 
natural  person,  delivery  of  a  copy  of 
the  subpoena  and  tender  of  the  fees  and 
mileage  may  be  effected  by  (1)  handing 
them  to  a  registered  agent  for  service, 
or  to  any  officer,  director,  or  agent  in 
charge  of  any  office  of  such  person;  (2) 
mailing  them  by  registered  of  certified 
mail  to  any  such  representative  at  his 
last  known  address;  or  (3)  any  other 
method  whereby  actual  notice  is  given 
to  any  such  representative  and  the  fees 
and  mileage  are  timely  made  available. 

§  12.77  Enforcement  of  subpoenas. 

Upon  failure  of  any  person  to  comply 
with  a  subpoena  issued  at  the  request 
of  a  party,  that  party  may  petition  the 
Commission  in  its  discretion  to  institute 
an  action  in  an  appropriate  United  States 
District  Court  for  enforcement  of  that 
subpoena. 

§  12.78  Record  of  hearing. 

(a)  Reporting  and  Transcription. 
Hearings  for  the  purpose  of  taking  evi¬ 
dence  shall  be  recorded  and  shall  be 
transcribed  in  written  form  imder  the 
supervision  of  tiie  Administrative  Law 
Judge  by  a  reporter  employed  by  the 
Commission  for  that  purpose.  The  orig¬ 
inal  transcript  shall  be  a  part  of  the 
record  and  shall  be  the  sole  official  trans¬ 
cript.  Copies  of  transcripts,  except  those 
portions  granted  non-public  treatment, 
shall  be  available  from  the  reporter  at 
rates  not  to  exceed  the  maximum  rates 
fixed  by  the  contract  between  the  Com¬ 
mission  and  the  ref>orter. 

(b)  Corrections.  Any  party  may  sub¬ 
mit  a  timely  request  to  the  Administra¬ 
tive  Law  Judge  to  correct  the  transcript. 
Corrections  may  be  submitted  to  the 
Administrative  Law  Judge  by  stipulation 
of  the  parties,  or  by  motion  by  any  party, 
and  upon  notice  to  all  parties  to  the 
proceeding,  the  Administrative  Law 
Judge  may  specify  corrections  of  the 
transcript.  A  copy  of  such  specification 
shall  be  furnished  to  all  parties  and  made 
a  part  of  the  record.  Corrections  shall 
be  made  by  the  official  reporter,  who 
shall  furnish  substitute  pages  of  the 
transcript,  imder  the  usual  certificate 
of  the  reporter,  for  insertion  in  the  offi¬ 
cial  record.  The  original  uncorrected 
pages  shall  be  retained  in  the  files  of 
the  Hearing  Clerk. 

§  12.79  Conduct  of  the  Hearing. 

(a)  Expedition.  Hearings  shall  pro¬ 
ceed  expeditiously  and  insofar  as  practi¬ 
cable  hearings  shall  be  held  at  one  place 


and  shall  continue,  without  suspension, 
until  concluded. 

(b)  Rights  of  Parties.  Every  party 
shall  be  entitled  to  due  notice  of  hear¬ 
ings,  the  right  to  be  represented  by  coun¬ 
sel,  the  right  to  cross-examine  wit¬ 
nesses,  present  oral  and  dociunentary 
evidence,  raise  objections,  make  argu¬ 
ments  and  move  for  appropriate  relief. 

(c)  Examination  of  Witnesses.  All 
witnesses  at  a  hearing  for  the  purpose 
of  taking  evidence  shall  testify  under 
oath  or  affirmation,  which  shall  be  ad¬ 
ministered  by  the  Administrative  Law 
Judge.  A  witness  may  be  cross-examined 
by  each  adverse  party  and,  in  the  dis¬ 
cretion  of  the  Administrative  Law  Judge, 
may  be  cross-examined,  without  regard 
to  the  scope  of  direct  examination,  as 
to  any  matter  which  is  relevant  to  tlie 
issues  in  the  proceeding. 

(d)  Exhibits.  The  original  of  each  'ex¬ 
hibit  introduced  in  evidence  or  marked 
for  identification  shall  be  filed  and  re¬ 
tained  in  the  docket  of  the  proceeding, 
unless  the  Administrative  Law  Judge 
permits  the  substitution  of  copies  for  the 
original  documents.  A  copy  of  each  ex¬ 
hibit  introduced  by  a  party  or  marked  for 
identification  at  his  request  shall  be  sup¬ 
plied  by  him  to  the  Administrative  Law 
Judge  and  to  each  other  party  to  the 
proceeding. 

§  12.80  Evidence. 

(a)  Admissibility.  Relevant,  material 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  immaterial,  unreliable  and 
unduly  repetitious  evidence  shall  be 
excluded. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of 

(1)  Any  material  fact  which  might  be 
judicially  noticed  by  a  district  court  of 
the  United  States;  or 

(ii)  Any  matter  in  the  public  official 
records  of  the  Commission. 

(2)  If  official  notice  is  requested  or 
taken  of  a  material  fact,  any  party,  upon 
timely  request,  shall  be  afforded  an  op¬ 
portunity  to  establish  the  contrary. 

(c)  Objections.  A  party  shall  timely 
and  briefiy  state  the  grounds  relied  upon 
for  any  objection  made  to  the  introduc¬ 
tion  of  evidence.  If  a  party  has  had  no 
opportunity  to  object  to  a  ruling  at  the 
time  it  is  made,  he  shaii  not  thereafter 
be  prejudiced  by  the  absence  of  an 
objection. 

(d)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required.  It  shall 
be  sufficient  that  a  party,  at  the  time  the 
ruling  is  sought  or  entered,  makes  known 
to  the  Administrative  Law  Judge  the  ac¬ 
tion  he  wishes  the  Administrative  Law 
Judge  to  take  or  his  objection  to  the 
action  being  taken  and  his  grounds 
therefor. 

(e)  Excluded  evidence.  When  an  ob¬ 
jection  to  a  question  propounded  to  a 
witness  is  sustained,  the  examining  at¬ 
torney  may  make  a  specific  offer  of  what 
he  expects  to  prove  by  the  answer  of  the 
witness,'or  the  Administrative  Law  Judge 
may,  in  his  discretion,  receive  the  evi¬ 
dence  in  full.  Rejected  exhibits,  ade¬ 
quately  marked  for  Identification,  shall 


be  retained  in  the  record  so  as  to  be 
available  for  consideration  by  any  re¬ 
viewing  authority. 

(f)  Affidavits.  Affidavits  may  be  ad¬ 
mitted  by  the  Administrative  Law  Judge 
only  if  the  evidence  is  otherwise  admis¬ 
sible  and  the  parties  agree  that  affidavits 
may  be  used. 

(g)  Stipulations.  Stipulations  may  be 
received  in  evidence  at  a  hearing  and 
when  received  in  evidence  shall  be  bind¬ 
ing  on  the  parties  thereto. 

(h)  Official  government  records.  An 
official  government  record  or  any  entry 
therein,  when  admissible  for  any  pur¬ 
pose,  may  be  evidenced  by  an  official 
publication  thereof  or  by  a  copy  attested 
by  the  officer  having  legal  custody  of  the 
record  or  by  his  deputy,  accompanied  by 
a  certificate  that  such  officer  has  cus¬ 
tody.  If  the  office  in  which  the  record 
is  kept  is  within  the  United  States  the 
certificate  may  be  made  by  a  judge  of  a 
court  of  record  in  the  district  or  political 
subdivision  in  which  the  record  is  kept, 
authenticated  by  the  seal  of  his  office.  If 
the  office  in  which  the  record  is  kept  is  in 
a  foreign  state  or  country,  the  certificate 
may  be  made  by  any  officer  in  the  For¬ 
eign  Service  of  the  United  States  sta¬ 
tioned  in  the  foreign  state  or  country  in 
which  the  record  is  kept  and  authenti¬ 
cated  by  the  seal  of  his  office.  A  written 
statement  signed  by  an  officer  having 
custody  of  an  official  record  or  by  his 
deputy,  that  after  diligent  search,  no  rec¬ 
ord  or  entry  dealing  with  a  specific  mat¬ 
ter  is  found  to  exist,  accompanied  by  a 
certificate  as  provided  above,  is  admis¬ 
sible  as  evidence  that  the  records  of  his 
office  contain  no  such  record  or  entry. 

(i)  Entries  in  the  regular  course  of 
business.  Any  writing  or  record,  whether 
in  the  form  of  an  entry  in  a  book  or 
otherwise,  made  as  a  memorandum  or 
record  of  any  act,  transaction,  occur¬ 
rence,  or  event,  will  be  admissible  as  evi¬ 
dence  thereof  if  it  shall  appear  that  it 
was  made  in  the  regular  course  of  busi¬ 
ness  by  a  person  who  had  a  duty  to  re¬ 
port  or  record  it. 

§  12.81  Filing  the  transcript  of  evidence. 

As  soon  as  practicable  after  the  close 
of  the  hearing,  the  reporter  shall  trans¬ 
mit  to  the  Hearing  Clerk  the  transcript 
of  the  testimony  and  the  exhibits  intro¬ 
duced  in  evidence  at  the  hearing,  except 
such  portions  of  the  transcript  and  ex¬ 
hibits  as  shall  have  been  delivered  to  the 
Administrative  Law  Judge. 

§  12.82  Proposed  findings  and  conclu¬ 
sions  ;  briefs. 

In  any  proceeding  involving  a  hearing 
or  an  opportunity  for  hearing,  the  par¬ 
ties  may  file  written  proposed  findings 
and  conclusions  of  law.  Briefs  may  be 
filed  in  support  of  proposed  findings 
either  as  part  of  the  same  document  or 
in  a  separate  document.  Any  proposed 
finding  or  conclusion  not  briefed  may  be 
regarded  as  waived. 

(a)  Proposed  Findings  and  Briefs; 
Time  for  Filing.  Where  the  parties  file 
proposed  findings  and  briefs,  the  follow¬ 
ing  schedule  shall  apply,  unless  other- 
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wise  determined  by  the  Administrative 
Law  Judge: 

(1)  Initial  submission.  Proposed  find¬ 
ings,  conclusions  and  an  initial  brief 
shall  be  served  and  filed  by  the  com¬ 
plainant  within  forty -five  (45)  days  of 
the  close  of  the  hearing; 

(2)  Answering  submission.  Proposed 
findings,  conclusions,  and  an  answering 
brief  shall  be  served  and  filed  by  the 
respondents  within  thirty  (30)  days  after 
service  of  the  initial  conclusions  and 
brief  upon  the  respondents: 

(3)  Reply.  A  reply  brief  may  be  filed 
by  the  complainant  within  fifteen  (15) 
days  after  service  of  the  answering 
brief. 

(b)  Alternative  procedures  for  sub¬ 
missions.  In  his  discretion  the  Admin¬ 
istrative  Law  Judge  may  lengthen  or 
shorten  the  periods  for  the  filing  of  sub¬ 
missions,  may  direct  simultaneous  fil¬ 
ings,  may  direct  that  respondents  make 
the  first  filing,  or  many  otherwise  modify 
the  procedures  set  forth  in  §  12.82(a)  for 
purpose  of  a  particular  proceeding. 

(c)  Briefs.  (1)  The  initial  brief  should 
include; 

(1)  A  short,  clear  and  concise  state¬ 
ment  of  the  case; 

(ii)  Specification  of  the  questions  in¬ 
tended  to  be  urged;  and 

(iii)  The  argmnent,  presenting  clearly 
the  points  of  fact  and  law  relied  upon 
in  support  of  tire  position  taken  on  each 
question. 

(2)  The  answering  brief  shall  gener¬ 
ally  follow  the  same  style  as  prescribed 
for  the  initial  brief  but  may  omit  a 
statement  of  the  case  if  the  party  does 
not  dispute  the  statement  of  the  case 
contained  in  the  initial  brief; 

(3)  Reply  briefs  should  be  limited  to 
rebuttal  of  matters  in  the  prior  briefs. 

(d)  Content  and  form  of  proposed 
findings  and  conclusions.  (1)  The  find¬ 
ings  of  fact  shall  be  confined  to  the  ma¬ 
terial  issues  of  fact  presented  on  the 
record,  with  exact  citations  to  the  tran¬ 
scripts  of  record  and  exhibits  in  support 
of  each  proposed  finding. 

(2)  liie  proposed  findings  and  con¬ 
clusions  of  the  party  filing  initially  shall 
be  set  forth  in  consecutively  numbered 
paragraphs  and  all  counterstatements 
of  *  proposed  findings  and  conclusions 
shall,  in  addition  to  any  other  matter, 
indicate  which  paragraphs  of  the  initial 
proposals  are  not  disputed. 

§  12.83  Oral  arguments. 

In  his  discretion  the  Administrative 
Law  Judge  may  hear  oral  arguments 
by  the  parties  any  time  before  he  files 
his  initial  decision  with  the  Hearing 
Clerk.  The  argument  shall  be  recorded 
and  transcribed  in  written  form. 

§  12.84  Initial  decision. 

(a)  When  initial  decision  is  required. 
The  Administrative  Law  Judge  shall 
make  an  initial  decision  in  each  repara¬ 
tion  proceeding  in  which  a  hearing  has 
been  conducted. 

(b)  Content  of  initial  decision.  In  his 
initial  decision  the  Administrative  Law 
Judge  shall  determine  whether  or  not 


the  respondent  has  violated  any  provi¬ 
sion  of  the  Act  or  any  rule,  regulatimi 
or  order  th^imder.  If  after  a  hearing, 
or  upon  failure  of  a  respondent  to 
pear  at  a  hearing  after  being  duly  noti¬ 
fied,  the  Administrative  Law  Judge  de¬ 
termines  that  the  respondent  has  vio¬ 
lated  any  provision  of  the  Act,  or  any 
rule,  regxUation,  or  order  thereunder,  the 
Administrative  Law  Judge  shall,  unless 
the  respondent  has  already  made  repara¬ 
tion  to  the  complainant,  determine  the 
amount  of  damage,  if  any,  to  which  the 
complainant  is  entitled  as  a  result  of 
such  violation  and  shall  make  an  order 
directing  the  respondent  to  pay  to  the 
complainant  such  amount  on  or  before  a 
date  fixed  in  the  order. 

(c)  Costs.  The  Administrative  Law 
Judge  may,  in  the  initial  opinion,  award 
costs  (including  the  cost  of  instituting 
the  proceeding,  should  the  complainant 
prevail)  to  the  party  in  whose  favor  a 
judgment  is  entered. 

(d)  Filing  of  initial  decision  and  order. 
The  Administrative  Law  Judge  as  soon  as 
practicable  after  the  final  date  allowed 
for  filing  proposed  findings  of  fact  and 
briefs,  or  such  other  time  as  may  be  al¬ 
lowed  by  the  Chief  Administrative  Law 
Judge,  or  by  the  Commission,  shall  pre¬ 
pare  upon  the  basis  of  the  record  and 
shall  file  with  the  Hearing  Clerk  his 
decision  and  order,  a  copy  of  which  shall 
be  served  by  the  Hearhig  Clerk  upon 
each  of  the  parties. 

(e)  Effect  of  initial  decision.  The  ini¬ 
tial  decision  and  order  shall  become  the 
final  decision  and  order  of  the  Commis¬ 
sion  thirty  (30)  days  after  service  there¬ 
of,  except: 

(1)  The  decision  shall  not  become  final 
as  to  a  party  who  shall  have  filed  an 
application  for  review  in  accordance 
with  §  12.101,  pending  Commission  dis¬ 
position  of  the  application  or,  if  the  ap¬ 
plication  is  granted,  pending  the  final 
decision  by  the  Commission  upon  review 
of  the  initial  decision. 

(2)  The  initial  decision  shall  not  be¬ 
come  final  as  to  any  party  to  the  pro¬ 
ceeding  if,  within  thirty  (30)  days  after 
the  initial  decision,  the  Commission  it¬ 
self  shall  have  placed  the  case  on  its 
own  docket  for  review  or  stayed  the  ef-  - 
fective  date  of  the  initial  decision. 

In  the  event  that  the  initial  decision  be¬ 
comes  the  final  decision  of  the  Commis¬ 
sion  with  respect  to  a  party,  that  party 
shall  be  duly  notified  thereof  by  the 
Hearing  Clerk.  The  notice  shall  state  that 
the  time  for  filing  an  application  for 
review  by  the  party  has  expired,  that  the 
Commission  has  determined  not  to  re¬ 
view  the  initial  decision  on  its  own  initi¬ 
ative  and  shall  specify  the  date  on  which 
a  final  order  in  the  proceeding  shall  be¬ 
come  effective  as  against  that  party. 

Subpart  G — ^Summary  Proceedings 
§  12.91  Presiding  Officer;  evidence. 

In  all  cases  in  which  a  hearing  is  not 
held,  as  provided  in  §  12.71 : 

(a)  A  Presiding  Officer  shall  be  ap¬ 
pointed  who  is  a  member  of  the  Com¬ 
mission,  an  Administrative  Law  Judge, 


a  Hearing  Officer  or  other  such  Com¬ 
mission  employee  as  may  be  appointed  by 
the  CcHnmisslon  to  conduct  the  lunceed- 
ing;  and 

(b)  Proof  in  support  of  the  complaint 
and  in  support  of  the  respondent’s  an¬ 
swers  may  be  found  in  those  verified  doc¬ 
uments  and  may  also  be  supplied  in  the 
form  of  depositions  or  other  verified 
statements  of  fact. 

§  12.92  Discovery. 

Parties  to  a  summary  proceeding  may 
obtain  discovery  by  the  methods  and  in 
the  manner  set  forth  above  in  §S  12.62 
through  12.66.  Copies  of  all  depositions 
upon  written  interrogatories  and  other 
verified  statements  obtained  through  dis¬ 
covery  shall  be  filed  in  the  proceeding 
by  the  party  on  whose  behalf  the  dis¬ 
covery  was  obtained. 

§  12.93  Submission  of  evidence. 

Each  party  shall  serve  and  file  those 
depositions  and  other  verified  statements 
of  fact  upon  which  he  relies  in  support 
of  his  pleadings.  Thereafter,  the  parties 
shall  have  fifteen  (15)  days  to  file  replies 
to  such-  submitted  affidavits  or  verified 
statements  of  fact  to  which  they  have  not 
previously  replied.  All  such  replies  shall 
be  confined  to  the  matters  set  forth  in 
the  affidavits  and  verified  statements  of 
fact  to  which  they  are  responsive. 

§  12.94  Proposed  findings  and  conclu¬ 
sions;  briefs. 

The  parties  may  file  written  proposed 
findings  and  conclusions  and  may  file 
briefs  under  the  same  conditions  as  are 
set  forth  in  §  12.82  with  respect  to  pro¬ 
ceedings  involving  a  hearing  or  an  op¬ 
portunity  for  hearing. 

§  12.95  Initial  decision. 

(a)  When  initial  decision  is  required. 
The  Presiding  Officer  shall  make  an  ini¬ 
tial  decision  in  each  reparation  proceed¬ 
ing  not  involving  a  hearing  or  an  oppor¬ 
tunity  for  hearing. 

(b)  Content  of  initial  decision.  In  his 
initial  decision  the  Presiding  Officer  shall 
determine  whether  or  not  the  respond¬ 
ents  have  violated  any  provision  of  the 
Act  or  any  rule,  regulation  or  order 
thereunder.  If  on  the  basis  of  the  verified 
pleadings,  depositions  and  other  verified 
documents  designated  by  the  parties,  the 
Presiding  Officer  determines  that  the  re¬ 
spondent  has  violated  any  provision  of 
the  Act,  or  any  rule,  regulation,  or  order 
thereunder,  the  Presiding  Officer  shall, 
unless  the  respondent  has  alrea^  made 
reparation  to  the  complainant,  determine 
the  amount  of  damage,  if  any,  to  which 
the  complainant  is  entitled  as  a  result  of 
such  violation  and  shall  make  an  order 
directing  the  respondent  to  pay  to  the 
complainant  such  amount  on  or  before 
a  date  fixed  in  the  order. 

(c)  Costs.  The  Presiding  Officer  may, 
in  the  initisd  opinion,  award  costs  (in¬ 
cluding  the  cost  of  instituting  the  pro¬ 
ceeding,  should  the  complainant  prevail) 
to  the  party  In  whose  favor  a  judgment 
is  entered. 

(d)  Filing  of  initial  decision  and 
order.  The  Presiding  Officer  as  soon  as 
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practicable  after  the  final  date  allowed 
for  -fliing  proposed  findings  of  fact  and 
briefs,  or  such  other  time  as  may  be  al¬ 
lowed  by  the  Chief  Administrative  Law 
Judge,  or  by  the  Commission,  shall  pre¬ 
pare  upon  the  basis  of  the  record  and 
shall  file  with  the  Hearing  Clerk  his  deci¬ 
sion  and  order,  a  copy  of  which  shall  be 
served  by  the  Hearing  Clerk  upon  each 
of  the  parties. 

(e)  Effect  of  initial  decision.  The  ini¬ 
tial  decision  and  order  shall  become  the 
final  declsicm  and  order  of  the  Com¬ 
mission  thirty  (30)  days  after  service 
thereof,  except: 

(1)  The  initial  decision  shall  not  be¬ 
come  final  as  to  a  party  who  shall  have 
filed  an  application  for  review  in  accord¬ 
ance  with  S  12.101,  pending  Commission 
disposition  of  the  application  or.  if  the 
application  is  granted,  p^ding  the  final 
decision  by  the  Commission  upon  review 
of  the  initial  decision. 

(2)  The  initial  decision  shall  not  be¬ 
come  final  as  to  any  party  to  the  pro¬ 
ceeding  if,  within  thirty  (30)  days  after 
the  initial  decision,  the  Commission  it¬ 
self  shall  have  placed  the  case  on  its 
own  docket  for  review  or  stayed  the  ef¬ 
fective  date  of  the  initial  decision. 

In  the  event  that  the  initial  decision 
becomes  the  final  decision  of  the  Com¬ 
mission  with  respect  to  a  party,  that 
party  shall  be  duly  notified  thereof  by 
the  Hearing  Clerk.  The  notice  shall  state 
that  the  time  for  filing  an  application 
for  review  by  the  party  has  expired,  that 
the  Commission  has  determined  not  to 
review  the  initial  de'^lsion  on  its  own 
Initiative  and  shall  specify  the  date  on 
which  a  final  order  in  the  proceeding 
shall  become  effective  as  against  that 
party. 

Subpart  H — Commission  Review  of  Initial 

Decisions  in  Reparation  Proceedings 

§  12.101  Application  for  Commission  re¬ 
view. 

Upon  application  for  review  by  any 
party  or  upon  its  own  motion  the  Com¬ 
mission  may,  in  its  discretion,  grant  re¬ 
view  of  an  initial  decision. 

(a)  Applications  and  Responses.  (1) 
An  application  for  Commission  review  of 
an  Initial  decision  must  be  served  and 
filed  in  accordance  with  {{ 12.48  and 
12.49  within  fifteen  (15)  days  after  serv¬ 
ice  upon  the  parties  of  the  initial  deci¬ 
sion; 

(2)  An  application  for  review  shall  (i) 
Identify  the  party  seeking  review;  (ii) 


specify  the  issues  presented  for  review; 

(HI)  identify  those  provisions  of  the  Act 
or  any  rule,  regulation  or  order  there¬ 
under  that  are  relevant  to  the  stated  is¬ 
sues;  (iv)  set  forth  a  concise  statement  of 
the  facts  material  to  the  consideration 
of  the  stated  issues;  and  (v)  present 
a  concise  argument  setting  forth  ^e  rea¬ 
sons  why  review  by  the  Commission  is 
necessary  or  appre^riate  to  resolve  an 
important  issue  of  law  or  public  policy. 

(3)  Any  party  opposing  the  application 
may  serve  and  file  a  response  within 
fifteen  (15)  days  after  service  of  the  ap¬ 
plication. 

(4)  An  application  shall  not  exceed 
30  pages  and  a  response  shall  not  exceed 
25  pages,  without  leave  expressly  granted 
by  the  Presiding  Ofllcer. 

(5)  After  the  time  for  the  filing  of  a 
response  has  expired  the  Commission  will 
determine  whether  to  grant  a  review, 
based  up(m  the  application  for  review 
and  the  response  thereto,  without  oral 
argument  or  further  written  presenta¬ 
tion,  xmless  the  Cemunission  shall  other¬ 
wise  direct. 

(b)  Notice  of  review.  If  the  Commis¬ 
sion  should  determine  to  review  an  ini¬ 
tial  decision,  the  Hearing  Clerk  shall 
serve  a  copy  of  its  order  granting  review 
upon  each  of  the  purties. 

(c)  Scope  of  review.  Unless  the  Com¬ 
mission  shall  otherwise  direct,  only  the 
issues  presented  for  review  as  set  forth 
in  the  application,  and  all  subsidiary 
issues  subsumed  therein,  will  be  con¬ 
sidered  by  the  Commission. 

(d)  Briefs  and  Appendix  to  Briefs.  In 
the  event  the  Commission  should  deter¬ 
mine  to  review  the  initial  decision,  the 
parties  shall  file  briefs  and  designate  the 
contents  of  the  aiq)endix  in  accordance 
with  the  procedures  set  forth  in  §  10.102 
of  the  Commission’s  niles  of  practice: 
Provided,  That  in  reparation  proceed¬ 
ings  the  brief  of  the  party  who  sought 
review  (or  if  no  party  sought  review,  the 
brief  of  the  complainant)  shall  be  filed 
within  thirty  (30)  days  after  service 
upon  the  parties  of  the  Commission’s 
order  granting  review  of  the  initial  de¬ 
cision. 

(e)  Oral  argument.  Any  party  may  re- 
*  quest,  in  writing  and  within  the  time 
provided  for  filing  the  initial  briefs,  the 
opportunity  to  present  oral  argument  be¬ 
fore  the  Commission,  which  the  Com¬ 
mission  may  in  its  discretion  grant  or 
deny.  In  Uie  event  the  Commission  af¬ 
fords  the  parties  the  opportunity  to  pre¬ 
sent  oral  argument  before  the  Commis¬ 


sion,  the  oral  argximent  be 

in  accordance  with  the  provisions  of 
§  10.103  of  this  chiqpter. 

§  12.102  Hie  Record  of  Proceeding. 

If  the  Commission  grants  an  ai^llca- 
tion  for  review  of  an  initial  decision  or 
the  Commission  decides  on  its  own  inita- 
tive  to  review  an  initial  decision,  the  rec¬ 
ord  of  the  proceedings  shall  be  made 
available  to  the  Commission.  The  record 
of  the  proceeding  shall  include:  The 
pleadings,  motions  and  requests  filed,  and 
rulings  thereon;  the  transcript  of  the 
testimony  taken  at  the  hearing,  together 
with  the  exhibits  filed  therein;  any  state¬ 
ments  or  stipulations  filed  under  the 
summary  procedures;  any  documents  or 
papers  filed  in  connectiem  with  prehear¬ 
ing  conferences,  such  proposed  finding.*; 
of  fact,  conclusions,  and  orders  and  briefs 
as  may  have  been  permitted  to  be  filed 
in  connection  with  the  heari^;  such 
statements  of  objections,  and  tolefs  in 
support  thereof,  as  may  have  been  filed 
in  the  proceedings;  and  the  initial  deci- 
si(»i. 

The  foregoing  rules  shall  be  effective  on 
January  23, 1976.  . 

The  Commission  is  cognizant  of  the 
fact  that  the  period  for  comment  on  these 
rules  in  their  proposed  form  was  limited. 
The  Cominlssion  would  therefore  wish 
to  encourage  all  Interested  persons  to 
continue  to  submit  comments  and  sug¬ 
gestions  on  these  rules  subsequent  to 
their  effective  date  and  would  be  espe¬ 
cially  interested  in  observations  gained 
from  practice  pursuant  to  these  rules. 
The  Commission  will  fully  evaluate  all 
such  comments  and  suggestions  received 
and  will  propose  amendments  to  the  rules 
if  the  desirability  of  amendments  should 
be  demonstrated. 

All  Interested  persons  desiring  to  com¬ 
ment  on  these  rules  relating  to  reparation 
proceedings  should  submit  such  com¬ 
ments  in  written  form  to  the  Commodity 
Futures  Trading  Commission,  1120  Con¬ 
necticut  Avenue,  NW.,  Washington,  D.C. 
20036,  Attn:  Secretariat.  All  ccxnments 
submitted  to  the  Commissiem  will  be 
available  for  public  inspection. 

Issued  in  Washington,  D.C.  on  Janu¬ 
ary  22. 1976. 

By  the  Commission. 

Wn.LIAM  T.  Bagley, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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